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THE PATH OF DUE PROCESS OF LAW 


WALTON H. HAMILTON 


I 


N THE law the judgment of yesterday is the precedent of 
| today. The words are set down in the reports, and there 
they abide for all time to be drawn upon now and then as 
“the opinion of the court” demands. The meaning is rooted in 
the case and the occasion, the exchange of views in executive 
session, the idiom of the day, the temper of the times, the 
preferences of the judges. Its specific reference and concrete 
meaning are inseparable from the record which called it into 
being; and along with these, it gradually recedes into the mists 
of legal history. As in a continuous process judgment follows 
judgment into precedent, a doctrine is fashioned. Its raw ma- 
terial is a common sense which comes from without the law; its 
lines take on content from the prevailing opinion to which it is 
exposed; it is hammered into shape through a conflict of inter- 
ests within a formidable procedure of litigation by unlike- 
minded jurists. As a product of a protracted intellectual process 
it is a part of all that it has met. It is rare that a legal rule 
which rides high is the rule “originally laid down”’ in “the lead- 
ing case’; and a doctrine on the make, like its human kin, 
usually exhibits scant respect for its humble beginnings. 

In an era of constitutional law that flickers to a close no doc- 
trine has enjoyed greater prestige than ‘due process.” It has 
come to be the symbol habitually invoked by private right, the 
269 
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barrier that guards the frontiers of business against the inter- 
ference of the state, a sanction by which the judiciary reviews 
the work of the legislature. It has woven itself into the folkways 
of an industrial culture and called into being an august corpus 
of the law. Yet into an eminence that already shows signs of 
decay it has emerged out of an estate of little repute. The ac- 
count of its coming-up in the world is among the most dramatic 
of stories. It bristles with color and conflict, with surprise and 
paradox. A novelist who made ideas his characters would not 
for fear of provoking disbelief—have dared to allow his imagina- 
tion to contrive such a series of events. Yet beneath the curious 
rhetoric of case and coincidence, of confused citation and va- 
grant judgment, the logic of events was always in command of 
a doctrine headed for parts unknown. 

It all began quietly enough. The phrase ‘‘due process of law”’ 
is of ancient lineage. For a long time it had been an authorita- 
tive term for the established ways of justice. An injunction that 
“no person”’ shall “‘be deprived of life, liberty or property with- 
out due process of law” had for decades reposed quietly within 
the Fifth Amendment. It served a necessary purpose in fore- 
stalling arbitrary imprisonments, in preventing seizures of pos- 
sessions, in compelling resort to ordinary procedures, and in 
forbidding public officials to act without legal warrant. But in 
all the years that stretched away from the early days of the 
Constitution to the close of the Civil War it was not an invita- 
tion to those who found acts of Congress distasteful to appeal to 
the judiciary for relief. Save for an obiter dictum here and 
there—as by Mr. Chief Justice Taney in the Dred Scott case’— 
the records of the United States Supreme Court are singularly 
unconcerned over what later became so mighty a matter. A 
like provision adorned with procedural concern the constitution 
of many a state. As the Civil War approached, a New York 
court declared that due process had to do with the substance of 


* Dred Scott v. Sanford, 19 Howard 393 (1856). 
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legislation ;? and in litigious cause or congressional speech state 
acts which denied to freed men of color the full privileges of 
citizenship were challenged as against due process of law. But 
such a demand for a substantive reading was casual and lacked 
authority. If there was a higher law in whose name legislation 
might be struck down by a court, it was elsewhere in the Consti- 
tution or in the great unchartered domain of natural rights. In 
reputable opinion due process of law was firmly fixed within the 
ancient domain of procedure. 

It was the Civil War which disturbed the verbal calm. The 
course of events made the emancipation of the slaves a military 
and political necessity. The ways of thought again became re- 
ceptive to the philosophy of Mr. Jefferson and to the self- 
evident truths of the Declaration of Independence. The rights 
“to life, liberty and the pursuit of happiness” —already inalien- 
able within an order of nature—were written into the consti- 
tutions of several of the conquered southern states. An injunc- 
tion in perpetuity against slavery and involuntary servitude 
were made a part of the supreme law of the land, and a correla- 
tive amendment undertook to safeguard the rights of the newly 
enfranchised blacks. It began with the novel declaration that 
‘‘all persons born or naturalized in the United States, and sub- 
ject to the jurisdiction thereof, are citizens of the United States 
and of the state wherein they reside.”” Then, in words whose 
revolutionary character could be appreciated only by men of 
the age who had been steeped in an older political philosophy, it 
was provided that “no State shall make or enforce any law 
which shall abridge the privileges or immunities of citizens of 
the United States; nor shall any State deprive any person of 
life, liberty, or property without due process of law; nor deny 
to any person within its jurisdiction the equal protection of the 
laws.”” A number of other provisions, all relating to matters 
growing out of the late rebellion, were followed by a final section 
which granted, not to the courts but “‘to the Congress,” “power 
2 Wynehamer v. People, 13 N.Y. 378 (1856). 
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to enforce, by appropriate legislation, the provisions of this 
article.” A little later the Constitution was made further to 
stipulate that “the right of citizens of the United States to vote 
shall not be denied or abridged by the United States or by any 
state on account of race, color, or previous condition of servi- 
tude.” In occasion, ideology, and intent the Fourteenth 
Amendment seems clearly of a piece with the Thirteenth and 
the Fifteenth. 

Yet high authority would dismiss context as irrelevance and 
would have construction accept “the plain and obvious meaning 
of the words.” The bother is that the language is general and 
abstract. The clauses are filled with verbal symbols quite recep- 
tive to a content strong enough to possess them; not one single 
concretion is to be found to suggest interpretation or to point 
direction. The language is exposed to the greatest of all his- 
torical fallacies, which is to confuse event with intent and to 
read the exposition of a later age back into the pristine state- 
ment. The men who framed and ratified the amendment had 
only the dimmest knowledge of events to come; they had to 
explore its constitutional possibilities without benefit of the 
labors of jurists recently seated or not yet upon the bench; they 
had to set down general words in terms of the problems then 
current. For them the clauses lived with the breath of their own 
age. It is only by historical reconstruction that the contem- 
porary meaning of the Fourteenth Amendment is to be redis- 
covered. An understanding requires an appreciation of the 
crisis, the intellectual heritage, and the expediencies out of 
which it emerged. It demands even more an oblivion to the gloss 
of a later day which lies thick upon the text.’ It is easy enough 


3 An understanding of the Constitution in the making rests upon a genetic account 
of its doctrines. Yet the paraphernalia of learning is set against such an inquiry. Few 
bodies of material are as adequately indexed as the law reports; but the headings are 
abstract concepts, verbal symbols, and legalisms. Records are not reported, and dates 
and occasions are swept away as of no account. Entries are set down as if the law were 
universal and unchanging; and holdings from a miscellany of times and jurisdictions 
are brought together to spell out a doctrine. The ghost of theology is still at large, and 
inconsistencies are leveled beneath the skills of the system-builder. 
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from the vantage point of what came of it all to look back over 
our shoulders and to give order and purpose to the course of 
judicial events. But in 1868—and decreasingly in the years to 
come—the immediate past was more insistent than the distant 
future. The folk of the time had to meet events head on. 


II 

If words are in want of definition, the proper appeal is to the 
law. And it was hardly half a decade after the amendment had 
been adopted before the meaning of its high-sounding phrases 
became the concern of the United States Supreme Court. Due 
process made its judicial entree with the fanfare of trumpets and 
in the livery of a strange master. The men who had taken part 
in the late rebellion had been disenfranchised; the reconstruc- 
tion program of the black Republican Congress was in full 
swing; and in the states -which had made up the Confederacy 
the legislatures had fallen into the hands of freed men of color 
and carpetbaggers. A flood of reckless legislation ensued; some 
marked by social vision, some savoring strongly of privilege and 
corruption, all anathema to the white aristocracy which before 
the war had been in the saddle. The Old South had lost in war 
and at the polls. But someone within its defeated ranks had the 
vague idea that an appeal to the courts might yet save the situa- 
tion. Whose it was is lost to history. But an adage was cur- 
rent, “Leave it to God and Mr. Campbell’’—and presently 
Hon. John Archibald Campbell‘ was putting his ex-judicial 
mind to a difficult problem. 

Who chose the particular statute which in single combat was 
to stand for hundreds of its kind has escaped the record. But 
whether choice fell to an unknown, to Mr. Campbell, or to a 
group, a more strategic selection could not have been made. An 


4 John Archibald Campbell was born in 1811 and died in 1889. He became a justice 
of the United States Supreme Court in 1853 and resigned in 1861, when his state, 
Alabama, left the Union. Upon his judicial appointment he freed his slaves. In the 
Dred Scott case he concurred in the judgment of the court in a separate opinion. After 
the war he resumed the practice of law and frequently argued constitutional cases 
before the court of which he had once been a member. 
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act of the legislature of Louisiana had granted to a corporation 
of seventeen persons for a period of twenty-five years an exclu- 
sive franchise in respect to the slaughtering of animals for meat 
in the parish of New Orleans and the two next adjacent. In giv- 
ing effect to the act, a citizen had been enjoined from the sale of 
his land for a rival slaughter-house; a like interdict had been 
laid upon a boatload of cattle headed for market by an un- 
orthodox route; butchers who for years had done their deadly 
work were no longer free to follow their trade; and the local 
public was forced to have commerce with a monopoly or turn 
vegetarian. Here were, ready at hand, causes as perfect as if 
they had been fashioned for the oncoming judicial ordeal.s 
They offered all the raw materials which a popular legal crusade 
demanded; they gave opportunity to all the symbols by which 
the emotions are stirred and the judge-within-the-man is 
moved. American institutions were being flaunted; a monopoly, 
odious at law and to the people, had been given a legislative 
blessing; the laborer had been denied his biblical doom and 
God-given right to work. The enemy was an octopus of a cor- 
poration; the cause was the cause of the workingman; the rights 
at stake were the rights of man. The requisite stuff of persua- 
sion was there; there was need only to chisel it into a compel- 
ling legal argument. 

The situation clearly invited a challenge of the statute in the 
name of the higher law. But to Mr. Campbell no ready-made 
formula was at hand. He had daringly to blaze a new trail; and 
a number of briefs which are rather successive drafts of the same 
argument than complementary lines of reasoning attest the 
arduous progress of his labor.® It is impossible for the lawyer of 

5 The suits were consolidated and in the reports appear as the ‘‘Slaughter House 
Cases,’”’ 16 Wallace 36 (1873). 

6 Except for edited excerpts in the law reports the briefs have not been published. 
They are, however, a part of the official record of the case. It seems unnecessary in the 
pages that follow to tag every reference with a citation to brief and page. The reasons 


are recited over and over again, and anywhere the reader turns he will chance upon 
statements of a kind with those quoted here. 
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today, with a head full of the things that came later, to appraise 
the quality of his performance, and even the historian with his 
art of re-creation can form no certain judgment.’ In his briefs 
there is nothing of clean-cut concept, of rule of law chiseled with 
neatness and precision, of sweep of syllogism to its inevitable 
therefore. They are clothed in a rhetoric alien to the legal per- 
suasion of today. But history is here—its pages are filled with 
the conditions of the working classes in America, in England 
and Scotland, in France and Prussia. Learning is here—there 
is hardly a page not adorned with its apt quotation from some 
writer on government, jurisprudence, economics, or philosophy. 
Authority is here—citation of cases are alternated with state- 
ments from Turgot and Guizot; Buckle and De Tocqueville; 
Hallam, Macaulay, and G. C. Lewis; Mr. Jefferson and Adam 
Smith; John C. Calhoun, Mr. Justice Curtis, and Cooley on 
Constitutional Limitations. A sentence from the Wealth of Na- 
tions which makes of a man’s right to his trade both a liberty 
and a property was copied from the brief into a dissenting 
opinion and to this day goes resounding down the law reports. 
Even the arts have their dialectical due in an occasional line of 
poetry or a rhymed couplet of a negro minstrel. 

The books were at hand—and a skill in their use—to serve the 
cause of the butchers. The task was to mold a medley of ma- 
terials into a legal entity. Mr. Campbell had only foresight— 
not the hindsight of a later generation. His endeavor is marked 
not with the delicate articulation of the codifier but by the dar- 
ing of the adventurer and the fumbling of the pioneer. His 
strategy had the audacity of an ex-member pleading before his 
old court, of an ex-rebel confronting his victorious enemies. He 
abandoned the older parts of the Constitution whose well- 
litigated clauses did not point his way and took his stand 


7 The account of the argument in the official report, 16 Wallace 36, is scrappy; the 
more regimented lines in 21 L. Ed. 394, attest an editorial hand of a later date. A jurist 
before whom Campbell pleaded regarded it as among the most original and profound of 
constitutional arguments. A distinguished teacher of the law characterized it to me as 
“such a brief as a clerk would draw.” 
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upon an article which as yet had drawn forth no judicial ut- 
terance. He decided to add another to the many paradoxes with 
which the history of legal doctrine is strewn. The Fourteenth 
Amendment was intended to secure the rights of the recently 
emancipated blacks against their former masters. The ink upon 
the fresh constitutional entry was hardly dry; yet he proposed 
to use the self-same article to guard the rights of the southern 
whites against the political power of the newly liberated Ne- 
groes. 

In spite of a wandering style that jumps from Illinois to 
Norway and takes the distance from Scotch thraldom to south- 
ern slavery in a stride, the substance of his contention is clear 
and its focus never lost. His oral argument before the Supreme 
Court was an exposition of the unity of the Thirteenth and 
Fourteenth amendments; and the great objective of which they 
are instruments is the theme of all the briefs. All over the West- 
ern world, and almost within a century, a revolution had taken 
place in the status of the workingman. In France thralls had 
been eased of their ancient dues; in Prussia serfs had become 
their own masters; everywhere the feudal ties which had bound 
vassal to lord had been loosed. Even in the United States of 
before the war there had been slaves, freed men, and free-born 
citizens, and “‘the states might and did make large differences in 
the positions of men in the social and political system.” The 
Thirteenth Amendment ended not only slavery but involuntary 
servitude in every degree and form; it made forever unlawful 
throughout the whole land a servitude for a year, for an hour, or 
even for an occasion. A master could no longer command a 
servant to dance, to frolic, or to make merry before him. 

But the impulse of a mighty revolution was not spent in a 
single enactment. In the Fourteenth Amendment all ranks were 
leveled, all marks and perquisites of social status were obliter- 
ated. All classes, whatever had been their previous conditions, 
were made a single people. ‘““The law of citizenship became as 
broad as the law of freedom”; and every person became the 
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equal of every other person before the legislature and at law. 
In respect to “‘conscience, speech, publication, security, occupa- 
tion, freedom and whatever else is essential to liberty or is 
proper as an attribute of citizenship,” every man became equal 
to every other man. The amendment—a political as well as a 
social revolution—‘“brought the federal government into im- 
mediate contact with every person and gave to every citizen a 
claim upon its protecting power.”’ The natural rights of men, 
“life, liberty, property, protection, privilege and immunity”— 
their reiterated beat falls upon page after page—are ‘‘the sacred 
inheritance of the people.”’ The Fourteenth Amendment “was 
designed to afford a permanent and powerful guarantee to 
them.”’ They are to be recognized as ‘‘the assured estate of the 
population”; the mandate to the states is not “to abridge or 
destroy” but “‘to maintain and preserve them.” In respect to 
these rights, inalienable and indefeasible, the federal govern- 
ment becomes every man’s guardian. 

With such a philosophic start it was easy to get down to con- 
stitutional concretions. Although the reasons are not neatly 
tooled, the substance of the argument is repeated again and 
again with cumulative effect. The Fourteenth Amendment cre- 
ated a national citizenship, fitted it out with “privileges and 
immunities,” and placed this heritage from times of old beyond 
the power of the state government. These privileges and im- 
munities are nothing other than the natural rights of man. 
Among these rights—quoting Mr. Jefferson and the new con- 
stitution of Louisiana—are “‘life, liberty and the pursuit of 
happiness.”’ It is—in an argument helped along by Turgot, 
Adam Smith, and Mr. Campbell’s own common sense—impos- 
sible for a man to sustain life, to enjoy liberty, and to pursue 
happiness if denied the chance to work. Man “has a right to 
labor for himself and not at the will or under the constraint of 
another.’”’ Moreover, a man’s right in his own labor is not only 
a liberty but a property as well. As “a natural right of person”’ 
it is a liberty; in “its results or the expectation of results” it is 
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a property—the only property of substance the workingman 
possesses. It follows that he has a natural right to dispose of his 
service—note the quiet appearance of a term which later made 
a mighty sound—by “freedom of contract.’’ An argument so 
surely upon its way was not to be halted here; and, with strokes 
so deft that the transition is unobstrusive, Mr. Campbell con- 
verts an abstract right to work into the worker’s vested interest 
in his occupation. Every trade must—in an order of nature to 
which the Constitution has come into accord—be open to all 
who choose to take its chances; and “‘no kind of occupation, 
employment or trade can be imposed upon”’ the workingman 
“or prohibited to him so as to avoid election on his part.” Here, 
then, in tangible and specific terms is a constitutional right, a 
privilege and an immunity of citizenship, a liberty and a proper- 
ty, a claim to the equal protection of the laws, which the na- 
tional government must under solemn mandate maintain 
against a state legislature gone astray. 

And, having given concretion to his absolutes, with telling 
strokes the attorney drove the argument home. He had no 
quarrel with the state in its exercise of the police power; its 
right to promote by legislation “salubrity, security and order”’ 
is not challenged; but the statute on trial is not a health meas- 
ure. Instead “the recitals of concern for the general welfare,” 
the “‘delusive and deceitful promises of public good,” the ‘‘ex- 
pression of an unusual benevolence for the domestic comfort or 
the sanitary care of a neglected community” is sheer pretense. 
The statute emerges from “‘no proper legislative procedure’’; it 
serves no motive—note the usage of the time—“of the public 
utility.”” On the contrary its one characteristic, its sole import, 
is to create a private corporation and to grant to a favored 
group of seventeen the exclusive privilege of an ordinary oc- 
cupation. The ordinance was a return to the age of feudalism; 
it had created a banality in favor of a single firm; Louisiana had, 
in defiance of the federal Constitution, become “enthralled 
ground.” There is at issue not one jot or tittle of regulation by 
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the state which those who are pressing the suits wish to avoid. 
Instead a monopoly—under the ban of the common law, in- 
tolerable in a democracy, forbidden by the Fourteenth Amend- 
ment—has been created at the expense of men who have made 
“an ancient trade the business of their lives.”” The Louisiana 
statute abridges the privileges and immunities of citizens of the 
United States; it denies to persons life, liberty, and property 
without due process of law; it takes from them the equal pro- 
tection of the laws. Liberty and property were before there was 
law. The rights of man, which belong to the order of nature, are 
above “‘the chartered rights” of a corporation. The cause is that 
of the workingman, of the community, and of the Constitution. 

It was a powerful—even if not quite successful—appeal. In 
the decision all the justices who spoke for the court or in dissent 
addressed themselves to Mr. Campbell’s argument. At its judi- 
cial debut four out of nine were converted to a novel constitu- 
tional doctrine, and the majority of five found it hard going to 
contrive a dialectical answer. Chance got in its deft stroke and 
shaped the course of constitutional events by a single vote. As 
Mr. ex-Justice Campbell, the southerner, argued for national 
sovereignty, Mr. Justice Miller, the northerner, denied it.* As 
the native of Georgia argued that all citizens were one people 
in an indivisible union, the unionist from Iowa refused to curb 
the authority of the states. As the ex-Confederate asserted that 
whites and blacks were equal before the Constitution, the aboli- 
tionist on the bench refused to erase the color line. There was, 
according to the court, a citizenship of the United States, but 
Mr. Justice Miller neglected to remove it from the realm of the 
abstract, to define its terms or to endow it with substantive 
rights. The Fourteenth was an addendum to the Thirteenth 

§ Samuel Freeman Miller was born in 1816 and died in 1890. At the age of thirty- 
one he deserted the vagaries of medical practice for the more comfortable certainties of 
Blackstone’s Commentaries. The intellectual climate of his native Kentucky was too 
severe for his abolitionist sentiments, so he moved over into Iowa. He was lifted from 


the obscurity of country practice to the highest bench in the land by his fellow-Ken- 
tuckian, Abraham Lincoln, in 1862. He remained on the bench until his death. 
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Amendment; it had been designed to make secure the rights of 
the blacks. But white men, though industrious artisans, were 
without benefit of its coverage. The legislature had passed the 
statute as a health measure, and with the act of a sovereign state 
the court would not interfere.° 

It was, however, only as a judgment to go at that. Mr. Jus- 
tice Field boldly spread upon the record a powerful dissent." 
The court like lost sheep had gone astray; he with three of his 
colleagues—especially he—were sound in a just-discovered 
faith. There was a citizenship of the United States, whose priv- 
ileges and immunities had by the Constitution been put beyond 
the reach of the state, and that citizenship knew neither race 
nor color. The rhetoric was the rhetoric of Field, but the ideas 
were visible imports from the Campbell briefs. A milder echo 
of the same argument reappeared as the opinion of Mr. Justice 
Bradley." In the midst of a paragraph toward the end—as if it 
were a passing thought—he set it down that a possible mandate 
with which to curb the power of the legislature might be found 
in “due process of law.’”’ So the cause was lost. The “privileges 
and immunities of citizenship”’ lost dominance in constitutional 
law—and we hear little more of it until its ghost returns after 
sixty-five years to serve a cause of tax avoidance of the vintage 
of 1935.” 

But the loss of a cause is not the loss of a doctrine. Fate, at- 
tended by coincidence and paradox, was on the job to pull a 
trick more audacious than a storyteller would dare to invent. 


9 “‘The Slaughter House Cases,” 16 Wallace 36 (1873), at p. 57. 

10 Tbid., at p. 83. Stephen Johnson Field was born in 1816 and died in 1899. As 
a war measure a new circuit was created on the Pacific coast ‘‘to save California to the 
Union’’; Field was appointed to the Supreme Court in 1863 and served until his retire- 
ment in 1897. He was, of all the members, most insistent upon reading substance into 
due process; and what he often said in dissent eventually came to be “‘the opinion of the 
court.” 

" [bid., at p. 111. Joseph P. Bradley was born in 1813 and died in 1892. He had been 
an ardent unionist, was appointed to the Supreme Court by Ulysses S. Grant in 1870, 
and remained a member until his death. 


2 Colgate v. Harvey, 296 U.S. 404 (1935). 
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The butchers, still intent upon following the ox to the shambles, 
had lost their case but not their persistence. The good citizens 
of the state, with suffrage restored, presently reclaimed the 
legislature. By statute the monopoly was stripped of its fran- 
chise, and the butchers were again free to follow their trade. 
This time it wes the Crescent City Company which refused to 
accept the voice of the people and girded itself for judicial 
combat. As the situation demanded, the two combatants ex- 
changed positions, legal weapons, and arguments. The monop- 
oly hurled at the court the Campbell brief done up in fresh 
verbiage. Since privileges and immunities had failed to prevail, 
under the thin veil of the refutable doctrine of obligation of con- 
tract, the familiar arguments were recited as a denial of liberty 
and property without due process of law. Counsel for the other 
side, perhaps a little shamefacedly, went to Washington with 
pleas for the supremacy of the police power, ably buttressed by 
the judgment of the United States Supreme Court in the Slaugh- 
ter-House Cases. 

It was with no unity of feeling that the court welcomed the 
return of the prodigal case. Mr. Justice Miller and his erstwhile 
colleagues must have felt a trifle embarrassed; and their breth- 
ren, Field and Bradley, JJ., could hardly restrain the thought, 
“O Lord, Thou hath delivered mine enemy into mine hands.” 
The cause which in the Slaughter-House cases Mr. Justice 
Miller had sustained and the doctrine he had used in its support 
were now in collision. He had to desert the cause of reconstruc- 
tion and renounce a legislative grant he had pronounced valid— 
or he had to recant a neatly woven constitutional argument. In 
the emergency he did not hesitate; he forsook secular cause and 
political concern and valiantly made a stand upon his dialectic. 
In his “the opinion of the court”’ he took many pages to say in 
substance, ‘“The legislature has given and the legislature has 
taken away; blessed be the name of the legislature.’’* 


13 Butchers’ Union Slaughter-House v. Crescent City Live-Stock Landing Co., 111 
U.S. 746 (1884). 
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Had Field and Bradley, JJ., been ordinary men, a period 
might then have been written to “due process” as it had been 
to “privileges and immunities.” Had they been content to join 
Miller, J., and the majority of the court, or to concur without 
opinion, the attempt to fuse substance into the Fourteenth 
Amendment might not have survived this return and more 
ignominious defeat. The result was to them admirable; but they 
could not allow their joy at the discomfort of Mr. Justice Miller 
to blind them to the acuteness of their own plight. As the power 
of the state was vaulted aloft, they hit upon a telling—even if 
outrageous—strategy. As they viewed with an inward dialecti- 
cal joy the loss of all its exclusive privileges by the Crescent City 
Company, so the call was for a separate concurring opinion. In 
this, with superb audacity, they argued, not that the charter 
had been rightfully taken away but that it had never been Jaw- 
fully granted; not that the second act of the Louisiana legisla- 
ture was valid but that the first act had all these years been 
invalid.'* Miller, J., had for the court argued the Crescent City 
case; Field and Bradley, JJ., in certainty and a dissenting con- 
currence, reargued and redecided the Slaughter-House cases. 
The unusual occasion was seized; the peculiar turn of events 
was capitalized for a little more than it was rightfully worth. 
And, under the signatures of two eminent jurists, the doctrine 
of due process was set down in the law reports as an alternative 
reading to the police power. 

After these decisive defeats, the Fourteenth Amendment 
came quietly into constitutional law. The pomp and circum- 
stance which had attended the previous causes was absent. A 
municipal ordinance in California had made a pretty verbal dis- 
play to the effect that laundries carried on in brick buildings 
were within the law; but, if housed in wooden structures, the 
authorities must be satisfied that the chance of fire was not a 

™ For the concurring opinion of Mr. Justice Field see ibid., at p. 754, and of Mr. 


Justice Bradley, 7bid., at p. 760. In Mr. Justice Bradley’s dissent, Harlan and Woods, 
JJ., joined. 
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hazard to public safety. In obvious intent and in administration 
it said that the trade was open to the whites but that orientals 
were to be subjected to the closest scrutiny before admission to 
so exclusive a club. Yick Wo, denied the right to work at his 
chosen trade, essayed judicial combat, had syllogisms broken 
in his behalf, and came away with the signal victory of the 
highest court in the land. His right to his trade was as good as 
that of any other man.’S The victory was scored, not by a re- 
cently emancipated black, not by a southern white whose pride 
in race did not forbid the use of the Negro’s legal protection, but 
by a yellow man from China. Against the arbitrary act of the 
state “‘equal protection of the laws” came into constitutional 
law where “privileges and immunities” and “due process” had 
been denied admission. And the new doctrine had been ac- 
cepted by the court without a single vote in dissent. 

The breath of life had been breathed into the Fourteenth 
Amendment. The right to work at one’s chosen occupation had 
at last become a part of the supreme law of the land. The sub- 
stance to which “equal protection” gave a verbal home could 
pass on by contagion into a liberty and a property fortified by 
“due process.”’ Eighteen years had passed since the amendment 
was adopted and fourteen since Mr. Campbell had blazed the 
path for a novel doctrine. But at last, in 1886, even against the 
action of the state, the rights of man had been accorded the pro- 
tection of the Constitution. 


III 

Yet long before this decision another course of events was 
under way. The Campbell arguments were much too useful to 
be left to butchers, bakers, and laundry workers. At the bar, 
and at least before the bench, we find them presently clad in the 
livery of an alien master. In his briefs—with all their concern 
for the liberties of the workingman—ex-Justice Campbell could 
not leave the word “property” alone. He made the right to 


1s Vick Wo v. Hopkins, 118 U.S. 356 (1886). 
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work a property; and somewhat abstractly, on his own and 
within quotation marks, he declared the idea that property 
derives from the state to be the most revolutionary of notions; 
for, “if the state creates, the state can destroy.” As with the 
individual, so with the nation-on-the-make, no clean-cut line 
was to be drawn; liberty was the liberty to acquire property. To 
Mr. Justice Field, rounding out his decades on the high judicial 
bench, liberty and property came to be a single word with a 
constant shift of accent to the right. In the Crescent City case 
the familiar dialectic contrived as a plea for liberty appeared in 
the service of corporate privileges. And long before Yick Wo 
won his legal tilt against Hopkins and California, attorneys for 
corporations as plaintiffs in error were presenting in brief and 
oration a round of exquisite variations on a theme of Campbell. 

Although lawyers were admonished for pleading reasons that 
had been rejected, the recitation went on. In the challenge to 
the regulation of grain elevators, to the railway legislation of 
Granger days, to legislative attempts to abate or to subdue the 
trade in alcoholic beverages, the theme was omnipresent. It was 
always put forward as a defense of the frontiers of business 
enterprise against legislative attack. If invariably it fell before 
the police powers of the state, it acquired momentum and an 
enhancing repute in the opinions in dissent. As the decade of 
the eighties moved along, general admissions that legislation 
must meet the standards of due process were wrung from the 
court while it was still loath to apply the doctrine in the instant 
case. It was, however, not until the nineties that the personnel 
of the bench became radical enough to give effect to novel doc- 
trine. Then, by judicial surgery, the Interstate Commerce Act 
was stripped of its sting and the Sherman Anti-trust Act limited 
to an innocuous domain. Although the first real program of na- 
tional regulation was rendered impotent rather than declared 
invalid, and the Fourteenth Amendment was not called into 
service, a judicial opinion had come to prevail in which a due 
process, fitted out with substance, might by the court be thrown 
as a buttress about corporate interest. 
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The first decisive commitments came—if not off stage—at 
least in the realm of dicta. In arguing a case of tax avoidance 
for a railway company, Mr. Roscoe Conkling attempted to use 
a humble confession to advance the cause of his client. He 
hinted that the Fourteenth Amendment was the result of a 
conspiracy between politicians and industrialists; and admitted 
that, in congressional committee, the word “person” had been 
chosen instead of “citizen” to extend the protection of the due 
process clause to the corporation. His prestige at the bar was at 
its height; he had refused the high office then held by Mr. Chief 
Justice Waite and the hardly less honored seat then occupied by 
Mr. Justice Blatchford. He quoted at some length from the 
minutes of the congressional committee; and, although the rec- 
ord had not been published and he did not produce it, his re- 
marks made quite an impression. It left no decisive imprint in 
the reports; for, although the court found it easy to listen to 
elaborate constitutional argument, it found it difficult to resolve 
the issue. As the montlis passed without result, a motion to 
dismiss was allowed on the ground that the question had be- 
come moot, and the issue was left in abeyance.” It was long 
afterward that the minutes of the committee were made avail- 
able, and it was discovered that Conkling had taken excerpts 
from their context, tempered entries to his cause, and reshaped 
quotations to serve his argumentative purpose. 

But decades before historical research was to reveal a de- 
liberate indulgence in historical error his confidential knowledge 
had had its effect.'7 Four years later, in 1886, an attorney for 
the same railroad, in another case of tax avoidance, proposed to 
argue the same issue. He was stopped by Mr. Chief Justice 

6 San Mateo County v. Southern Pacific R.R., 116 U.S. 138. The case was argued 
December 19, 20, 21, 1882; as the passage of time brought no decision, a motion to 
dismiss was eventually made on December 17, 1885, and allowed four days later. It is 
of note that the official record is so barren of the issue in controversy that there is no 
mention of Conkling’s name, and only the attorneys appearing on the motion to dismiss 
are listed. 


17 Howard Jay Graham, ‘‘The Conspiracy Theory of the Fourteenth Amendment,” 
Yale Law Journal, XLVII (1938), 371. 
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Waite, who announced that the court was prepared to admit, 
without argument, that a corporation was a person within the 
intendment of the equal protection clause."* Again a case, elab- 
orately argued on constitutional grounds, was disposed of with- 
out recourse to constitutional doctrine; and the elevation of the 
corporation to the protective eminence of a person remained a 
dictum. But the dictum was set down in the reports; and, ob- 
livious to its lack of authority, it began presently to assert its 
claim as a holding. 

The eighties gave way to the more receptive attitude of the 
nineties. Courts must await their causes; and from the play of 
minds upon issues which are potential the law takes its course. 
A simple case from Minnesota concerned with the regulation of 
railroad rates touched off a conflict of values and quickened the 
germs of doctrine into life. A state commission, acting in pur- 
suance of statute, had fixed rates for milk moving within the 
boundaries of the commonwealth. No notice had been given, 
no hearing held, no opportunity accorded for the presentation 
of evidence. A railroad company, denied an opportunity to pre- 
sent witnesses, regarded the act of the commission as ‘“‘unjust, 
unreasonable and confiscatory”’ and appealed to the judiciary. 
To minds steeped in the requisites of common law process such 
behavior was most irregular, and the majority of the court chose 
to find a procedural issue.'? The act deprived “the Company of 
its right to a judicial investigation, by due process of law, under 
the forms and with the machinery provided by the wisdom of 
successive ages for the investigation judicially of the truth of a 
matter in controversy.” It ‘‘substitutes as an absolute finality 
the action of the Railroad Commission” which “cannot be 
regarded as clothed with judicial function or possessing the ma- 
chinery of a court of justice.’”’ As a result—with an easy transi- 


8 Santa Clara County v. Southern Pacific R.R. Co., 118 U.S. 394 (1886) at p. 306. 
The point had been voluminously argued in briefs submitted by counsel. 

19 Chicago Milwaukee and St. Paul Ry. Co. v. Minnesota, 134 U.S. 118 (1890). The 
opinion of the court was delivered by Mr. Justice Blatchford; but the line of argument 
bears the craftsmanship of Mr. Justice Brewer. 
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tion from procedure to substance—if ‘“‘without a judicial in- 
vestigation” the company “‘is deprived of the power of charging 
reasonable rates,” it is “deprived of the lawful use of its proper- 
ty and thus, in substance and effect of the property itself.” 
Thus the ancient right of access to the court, with little bother 
of what is a proper cause of action, is used to proclaim a judicial 
overlordship over what had up to the moment been set down as 
the province of the legislature. 

The self-assumed task of the court did not go unchallenged. 
The presence of opinions other than that ‘‘of the court”’ indi- 
cates a still unformed state of mind. As Mr. Justice Blatchford, 
for five members of the court, stated the issue, its answer is 
reasonable enough. But in the impact of the law upon the state 
of facts there were other ways of putting the question. In a con- 
curring opinion, Mr. Justice Miller writes down a series of 
propositions which are a primer of the division of labor between 
legislature and judiciary in respect to public regulation.”? There 


is “an ultimate remedy... . especially in the courts of the 
United States” against “‘a tariff of rates” set down “arbitrarily 
and without regard to justice . . . . so unreasonable as practical- 


ly to destroy the value of property,”’ whether established by 
legislation or commission. This ‘is a denial of due process of 
law in a proceeding which takes the property of the Company.” 
And, going beyond the decision which ordered the cause re- 
manded “‘for further proceedings not inconsistent with the opin- 
ion of this court,’’ he declared that, “‘if this’ —that is his own— 
“be a just construction of the statute of Minnesota, it is for that 
reason void.”’ Eighteen hundred and ninety is a far cry from 
1873, and in the intervening years Mr. Justice Miller had drifted 
far across the line which he himself drew. 

It is likewise curious to discover Mr. Justice Bradley in dis- 
sent just as due process comes into its own. But. in putting the 
question before the court in his own way, he remains true to— 
even if not quite consistent with—his ancient faith. His attack 


20 Tbid., at p. 459. 
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is substantive, not procedural.” The regulation of railroad rates 
is a legislative and not a judicial prerogative; it involves “con- 
siderations of policy as well as of remuneration.” “The state 
might build its own railroads if it saw fit,” for it has a “duty” 
to provide “‘means of intercommunication between one part of 
its territory and another.” This duty is devolved upon the leg- 
islature, and if ‘it commissions private parties, whether cor- 
porations or individuals, to the performance, it is its prerogative 
to fix the fares and freights” for “‘such transportation.” The 
chartered rights of carriers are not above the state. The court 
has confused the issue and treated the present case ‘‘as if the 
constitutional prohibition was that no state shall take private 
property for public use without just compensation—and as if it 
were our duty to judge of that compensation.” The act was not 
struck down; but chartered rights were moving into the succes- 
sion; and the brew of nullity, in the name of due process, was in 
the pot. Campbell was dead; Bradley stood fast; Miller came 
over; and Field, eternally right, marched with the marching 
doctrine. 

Another six years passed. A number of significant causes 
came and went stamped with the attitude of the changing 
bench. But not until 1897—and then only through a reaching- 
out toward issues that need not have been raised—did an op- 
portunity come for a better fitting of due process to the current 
temper of the court. A Louisiana statute had prescribed a regu- 
lation of insurance companies within the state; the officials had 
attempted to bring under its penal provisions a firm which had 
contracted for marine insurance upon shipments of cotton with 
a New York company. It seems to have been admitted by all 
concerned that the contracts had been made in New York and 
that in the instant case the only matter of local concern was 
the notices sent of shipments upon which the insurance was to 
take effect. It was easy enough for the court to waive so in- 
cidental a part of the transaction out from under the act. That 


1 [bid., at p. 461. In his dissent Gray and Lamar, JJ., concurred. 
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done, the decision of the case demanded no more than the simple 
comment that an act of Louisiana had no application to a mat- 
ter beyond the jurisdiction of the state. It might even have 
been declared null and void as an interference with commerce 
among the several states. But so obvious a disposition was not 
for the new blood within the court. Mr. Justice Peckham, a 
fresh recruit, had the zeal of the reformer and a faith in the 
enlightened opinion of his own day untroubled by doubt. The 
holding depends upon the way the question is put; and he 
chose—with the consent of his brethren—to view the act as a 
“real” interference with “the liberty of the defendants to place 
insurance on property of their own” where they pleased. Thus 
the issue became larger, more general, and more significant than 
the unresolved query in the litigation. As thus stated no ques- 
tion of the right of the court to review the matter was raised by 
any of the nine justices. That hurdle had been gotten over by 
a succession of rhetorical yieldings in a number of important 
cases—helped along by the high vault in the Minnesota milk 
rate case. As formulated by the spokesman for the court, busi- 
ness privilege was squarely opposed to state regulation with 
“due process of law” as the arbiter.” 

It is idle to argue that he went out of his way to do it; for, to 
the individualistic mind of Mr. Justice Peckham, his was the 
only way. It was a superb opportunity to bring the orthodoxy 
of classical economics into the higher law, and he was not going 
to allow it to pass. In a rhetoric which is strangely familiar, the 
dissent of yesterday becomes the opinion of the court. He 
quotes Mr. Justice Bradley in the Crescent City case as if he 
had been the spokesman for the court; and the familiar argu- 
ments, even the illustrations of the Campbell brief, are repeated. 
The “inalienable rights” of the Declaration of Independence; 
the pursuit of happiness; the right of the butcher, the baker, and 
the candlestick-maker are all there. As Peckham quotes Brad- 
ley, who paraphrases Campbell—thus piling a superfluous 
2 Allgeyer v. Louisiana, 165 U.S. 578 (1897). 
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Ossa upon a Pelion of dicta—‘‘I hold that the liberty of pur- 
suit—the right to follow any of the ordinary callings of life—is 
one of the privileges of a citizen of the United States.” Although 
the path of his argument is beset with questions, his faith in the 
efficacy of free contract to take care of all the affairs of business 
rises above all bother over relevance. The privileges and im- 
munities of citizenship may be outmoded, but there is a consti- 
tutional successor. A nimble sentence may be made to travel a 
long doctrinal way; its hurried words may overcome formidable 
obstacles where the argument at a leisurely pace would break 
down. Thus, “‘it is true that these remarks are made in regard 
to questions of monopoly, but they well describe the rights 
which are covered by the word ‘liberty,’ as contained in the 
Fourteenth Amendment.” The “privilege” quoted is that of 
“pursuing an ordinary calling or trade’; but—without setting 
down a period or evoking a therefore—smoothly he glides along 
through “‘the acquiring, holding, and selling” of ‘“‘property” to 
“the right to make all proper contracts in relation thereto.’ 
Thus, in the name of due process of law, freedom of contract is 
thrown up as a fence about the domain of business enterprise 
against the incursions of the state. And no one on the high 
bench said to the contrary. 

In the Allgeyer case “the police power” remained in the back- 
ground. The cause had little concern with human rights; a trio 
of judicial bows acknowledged an abstract authority to regu- 
late; and judicial silence prevented a conflict between an up- 
start due process and the more venerable doctrine. Again the 
next year a head-on collision was avoided when—with Brewer 
and Peckham, JJ., in dissent—a statute of Utah establishing an 
eight-hour day in smelters and underground mines won the im- 
primatur of the court ;? and it was only in 1905 that due process 
first won in a clean-cut combat with the police power. A 
statute of New York had limited the hours of employees in 
bakeshops to ten in any one day or sixty in any one week; and, 
23 Holden v. Hardy, 169 U.S. 366 (1898). 
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because of his lack of workaday respect for the act, the People 
of New York were at odds with a certain Mr. Lochner. The 
judgment of the Supreme Court—one of the habitual five to 
four variety—was again delivered by the learned jurist and 
sound economist, Mr. Justice Peckham.** He had only to elab- 
orate his former argument, now fortified by the official citation 
of Allegeyer v. Louisiana. Freedom of contract, in respect to 
trade or employment, was an aspect of the liberty and property 
which a state might not abridge without due process of law. 
The challenge of the police power was met by a formidable 
parade of personal and common-sense opinion that the hours of 
bakers had little or no relation to the public health. 

Again the distinguished jurist made the question before the 
court far broader than the issue which the case presented. If 
such an act were allowed to stand, “a printer, a tinsmith, a 
locksmith, a carpenter, a cabinet maker, a dry goods clerk, a 
bank’s, a lawyer’s, or a physician’s clerk” —in inelegant verbal 
parade—would “all come under the power of the legislature.” 
In fact “‘no trade, no occupation, no mode of earning one’s liv- 
ing, could escape this all pervading power.” Since “there is no 
contention that bakers as a class are not equal in intelligence 
and capacity to men in other trades” or are “not able to assert 
their rights and care for themselves,” the real question is the 
general use of ‘“‘the protecting arm of the state” to interfere with 
“the independence of judgment and of action” among men of 
every occupation. ‘‘Statutes of the nature of that under review 
limiting the hours in which grown and intelligent men may 
labor to earn their living, are meddlesome interference with the 
rights of the individual.”’ And, since such “interference on the 
part of the legislatures of the several states with the ordinary 
trades and occupations of the people” seemed “‘to be on the in- 
crease,” it was time to call a halt. The opinion of the court was 
intended to be an apostolic letter to the many legislatures in the 


24 Lochner v. New York, 198 U.S. 45 (1905). 
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land appointing limits to their police power and laying a ban 
upon social legislation. 

So it might have become but for the dissent. Mr. Justice Har- 
lan objected that the question of the relation of hours to health 
was one of fact; that as reasonable men members of the legisla- 
ture were entitled to their opinion; and that “‘there are few, if 
any, questions in political economy about which entire cer- 
tainty may be predicated.” With him White and Day, JJ., con- 
curred. A youngster of sixty-four, newly come to the court, 
seized his chance and scribbled the most famous dissent in all 
legal history. Mr. Justice Holmes insisted that “general propo- 
sitions do not decide concrete cases.’’ He accused the court of 
interpolating economic doctrine, insisted that ‘‘a constitution 
is not intended to embody a particular economic theory, wheth- 
er of paternalism and the organic relation of the citizen to the 
state or of laissez faire’; and protested against freezing the law 
into ‘““Mr. Herbert Spencer’s Social Statics.’’ It is common for 
latter-day liberals to set this down as the first blast of the 
trumpet in behalf of a social oversight of human rights; but the 
historian is more likely to view it as a lance worthily broken in 
behalf of an ancient cause now in retreat. But the four dis- 
senters saw as Clearly as the five, who, by the virtue of being one 
more, were the court, that the challenged act might be “the 
first installment of a general regulation of the hours of work”’; 
and they wished to keep the way open. It was probably too late 
for Harlan, J., or even for Holmes, J., to argue that in such 
matters the legislature was the sole and exclusive judge and 
that the court had no rightful power of review; at least such an 
argument was not attempted. The all but equal vote led to an 
even balance of doctrines. Neither the police power nor due 
process was to be preferred; in an even-handed formula liberty 
and property are to be set against public policy; as case follows 
case these concepts are to be filled with the values of life, a 
balance is to be struck and a judgment rendered. An engaging 
number of rules for the game of review have come and gone; the 
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decisions of the court have with the circumstances, its person- 
nel, and the temper of the times swung now toward one side, 
now toward the other. But the balance of values recorded in 
Lochner v. People of New York has endured as the judicial 
formula for the ultimate judgment upon legislation designed to 
promote the public interest. 

Thus a collusion of occasions and persons, causes and ideas, 
shaped the course of doctrinal events. It was quite untouched 
by conspiracy, unless it be of the gods or of that Providence 
which is said to preside over American institutions. A constitu- 
tional doctrine contrived to protect the natural rights of men 
against corporate monopoly was little by little commuted into 
a formula for safeguarding the domain of business against the 
regulatory power of the state. The chartered privileges of the 
corporation became rights which could be pleaded in equity and 
at law against the government which created them. In a liti- 
gious procedure in which private right was balanced against the 
general good the ultimate word was given to the judiciary. A 
last ironic note attends the closing story; the words of the doc- 
trine of due process remain true to their democratic origin; it is 
only the substance which has come to serve a strange master. 
But such an antithesis of language and content is “‘of the nature 
of things.’’ For in respect to the public control of business, the 
Constitution of the United States dates, not from 1787, nor 
from 1868, but from 1905. 


IV 


All of this has to do with the rhetoric of the coming of due 
process. The account has as its narrow concern a sequence of 
judicial events; it is drawn from the official records of a single 
court; in all its detail it can be supported by the sanctions of 
exact documentation. But the larger story of the making of the 
doctrine lies elsewhere; in the development of industrialism, in 
the changing state of opinion, in the assembly of ideas from far 
and near into a principle of law, in urges within an economic 
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order that could not be judicially denied. A part of that history 
has been written; distinguished scholars have garnered from 
legal literature the germs of the doctrine and have shown how 
the catholic concept of due process offered a home to notions of 
natural rights. But if the raw material has been exhibited and 
the verbal history of the doctrine written, the impulses within 
the social order—in particular, economic interest and legal per- 
suasion—have not been accorded their part in the drama. Here 
off stage are the forces which gave life to abstractions. The 
records of the court reflect only in a series of passing shadows 
their tumultuous vitality. And the history of due process is far 
more than the judicial record it has left. 

A shift from rhetoric to logic, from recorded doctrine to com- 
pelling impulse, is an engaging hazard. It is an inquiry into a 
series of “‘if’s,”” many of which escaped actuality by the narrow- 
est of margins. If in the Slaughter-House cases the Campbell 
argument had commanded just one vote more, what difference 
would it have made? We would doubtless by now possess an 
august corpus on the privileges and immunities of citizenship, 
and the entries under due process would be correspondingly 
thin. But would the hypothetical domain be a great and hu- 
mane code concerned with the rights of man? Or would the 
corporation, which became a person, just as easily have passed 
into the protected position of a citizen of the United States? 
And, in such an event, would the only change be that all that is 
now written down as liberty and property would be entered as 
the privileges of citizenship? 

Or was the logic of the commitment inevitable—and the 
specific legal doctrine by which business enterprise sought im- 
munity from regulation a mere rhetorical device? Due process 
was fashioned from the most respectable ideological stuff of the 
later nineteenth century. The ideas out of which it was shaped 
were in full accord with the dominant thought of the age. They 
were an aspect of common sense, a standard of economic ortho- 
doxy, a test of straight thinking and sound opinion. In the do- 
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main of thought their general attitude was omnipresent. In 
philosophy it was individualism; in government, laissez faire; in 
economics, the natural law of supply and demand; in law, the 
freedom of contract. The system of thought had possessed 
every other discipline; it had in many a domain reshaped the 
law to its teachings. A respect for the obligations of contract 
had been set down in the Constitution in 1787; the “ancient 
maxim,” caveat emptor, had become dominant in the law of 
sales by the forties; an individual responsibility for industrial 
accidents was definitely established in torts shortly after the 
middle of the century. An impact that had been irresistible 
elsewhere should surely have won its way into constitutional 
law. Its coming seemed inevitable; the constitutional concept 
which it made its domicile was a mere matter of doctrinal ac- 
cident. Words on parchment could not be adamant before so 
powerful a thrust; privileges and immunities, due process, equal 
protection, were all available; and, had there been no Four- 
teenth Amendment, ‘‘the obligations’ might have been made 
to encompass “‘the freedom”’ of contract; or, as a last resort, a 
vague natural right as a higher law might have been found to 
permeate the whole Constitution. 

The wonder is not that laissez faire made its entrance but that 
it found so insecure a lodgment within the Constitution. Ex- 
justice Campbell had a superb case, his strategy was adroit, he 
suited his arguments to a state of mind which it took a civil war 
to produce—yet he could not quite command a majority of the 
court. It was nearly twenty years before, even as a dictum, the 
protection of the Fourteenth Amendment was accorded to a 
corporation, and it was nearly twenty more before the first in- 
stalment in a program of social legislation was struck down by 
the court. Even when it was at last accorded constitutional 
standing, its victories were often obtained by the narrow margin 
of five to four. Its triumph did not come until half a decade 
after the turn of the century, when it had ceased to be common 
sense, when legislators were forsaking its precepts, and when in 
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philosophy, economics, and government it was on the way out. 
Even then its victory was inconclusive; it could never claim the 
faith of the full bench; and it had to share its sovereignty with 
the antithetical doctrine of the police power. 

Freedom of contract took up its abode within “due process of 
law”’ too late for easy and secure lodgment. Its legal insecurity 
may rest upon personnel; a change of a justice here and there 
would have affected mightily the course of judicial events. It 
seems strange that so many jurists stood steadfast against the 
seductions of laissez faire; history, political science, and eco- 
nomics can boast no such record. Or it may be due to the older 
and established doctrine that the state might intervene with 
regulation to promote public safety, public health, public mor- 
als, and public welfare—against which the cause of the inde- 
pendence of the business system could achieve only a partial 
success. Or does the whole story, in irony, paradox, and com- 
promise, derive from the innate conservatism of the law—a 
rock of ages which even the untamed strength of laissez faire 
could move but could not blast? 


YALE UNIVERSITY 




















THE DEVELOPMENT OF THE CONCEPT OF PROP- 
ERTY IN POLITICAL PHILOSOPHY: A 
STUDY OF THE BACKGROUND 
OF THE CONSTITUTION’ 


RICHARD MCKEON 


XPOSITORS of the language of political debate and of 
kK political documents derive their most spectacular eluci- 
dations either from study of the history of ideas and 

ideals or from examination of material conditions and individual 
careers. To explain the course taken by such discussions or to 
understand the sense of pronouncements incidental to them 
may involve searching out philosophic and scientific principles 
supposed to underlie them, or it may involve analyzing private 
interests and ambitions which the words conceal and by refer- 
ence to which they must be understood. Both modes of inter- 
pretation, indeed, are part of the technique of the debate itself. 
The language of the federal Constitution and the state constitu- 
tions, the numerous letters, papers, and debates that preceded 
their adoption have, naturally enough, suggested to commen- 
tators the phrases and doctrines in turn of every possible political 
philosopher—not merely Locke, Harrington, and Montesquieu, 
who were well known in pre-Revolutionary America, Sidney, 
Milton, Grotius, and Pufendorf, who are quoted from time to 
time, but also Suarez, Bellarmine, and the Jesuit philosophers 
of the sixteenth and seventeenth centuries, who might have been 
known to some of the participants in the debate, the numerous 
French or English philosophers of the seventeenth and eight- 
eenth centuries whose influence, whether or not there be evi- 
dence of actual influence, might have reached America, and 
even Thomas Aquinas, Seneca, Cicero, Aristotle, and Plato. 


* Read in part before the American Historical Association, Philadelphia, December 
31, 1937. 
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Liberty, justice, security, benefit, well-being, the pursuit of hap- 
piness have been clarified, as they have also been confounded, 
by reference to such philosophic antecedents. But other terms, 
which occur along with the foregoing in eighteenth-century dis- 
cussions, seem to have indicated more frequently a need for in- 
vestigation of current conditions than for consultation of earlier 
philosophers: interest, faction, passion, and always prominent 
among them—sometimes the general term inclusive even of life 
and liberty, often the fundamental term instrumenting the high- 
est ideals—property. Since economic words are prominent even 
in the philosophic terminology of the time, not only is it possible 
to claim for any philosopher that his doctrines are reflected in 
the language of the Constitution, but any item of information 
concerning social or economic conditions of the time may be 
presented as indicative of the forces that determined the content 
of the articles of the Constitution and therefore as relevant to 
interpretation of the language used. 

Both modes of explanation encounter difficulties which are 
fundamentally the same and fundamentally philosophic in char- 
acter. A single statement may occur in the same words in the 
writings of two philosophers; yet, in the differing contexts of 
principles and definitions of terms it may have different mean- 
ings. The discovery that philosophers have used the same 
words, the same phrases, the same expressions of ideals as are 
found in a political document is not a sound basis for the argu- 
ment, even when an influence is probable, that the meanings 
are the same. The constant recourse of politicians to philosophic 
distinctions would seem to indicate that philosophic principles 
are influential in political statement and action, but the specific 
importance of the philosophic influence would be negligible if 
philosophers who thought themselves in opposition could be 
made to father the same political organization. On the other 
hand, if the multiplication of philosophers affords little insight 
into the meaning, and less into the motivation, of political de- 
bate, there is no possibility of explaining a statement by the 
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social and psychological forces that led to its formulation so 
long as the sense of the statement is in doubt. Psychoanalysis 
and sociology have, to be sure, prepared us to assume that con- 
sideration of psychological and social facts is more important 
than study of expressed intention in the interpretation of any 
statement, but it is still prudent to try to determine what a 
writer thought he meant before determining what he must have 
wanted to mean. The writings of statesmen are documents, 
philosophic in their way, developed according to methods of in- 
vestigation and disputation which statesmen share, whatever 
their motives or learning, with philosophers. The shifts of 
meanings which occur in philosophic writings, though numer- 
ous, are not indiscernible, unanalyzable, or casual. Private in- 
terest or suppressed desire may motivate the change of meaning; 
but the change itself appears in the terms, old or new, that are 
used to define and develop the altered terms. The history of 
political philosophy can furnish not merely other instances of 
statements that recur in the discussions of the Constitution but 
also, and even more significantly, other instances of the variety 
of meanings, expressed in terms which from context to context 
are variable but which in their specific contexts are fixed. 

The instability of words not controlled by scientific or dia- 
lectical means introduced into the discussions which preceded 
the adoption of the Constitution a sense of alteration and change 
which the men active in its consideration felt, although they 
seemed unable or unwilling to state the precise nature of the 
change or to indicate its causes. One of the objections most 
strongly urged in 1787-88 against the adoption of the new Con- 
stitution was the argument that it involved a repudiation of the 
political theory which underlay the Revolution, the Articles of 
Confederation, and the state constitutions framed in the earlv 
years of independence. “We do not now admit the validity of 
maxims which we once delighted in,” Patrick Henry told the 
Virginia Convention in 1788. “We have since adopted maxims 
of a different, but more refined nature—new maxims, which 
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tend to the prostration of republicanism.’ His fellow-Virgini- 
an, Richard Henry Lee, wrote: 

It will be considered, I believe, as a most extraordinary epoch in the 
history of mankind, that in a few years there should be so essential a 
change in the minds of men. ’Tis really astonishing that the same people, 
who have just emerged from a long and cruel war in defense of liberty, 
should now agree to fix an elective despotism upon themselves and their 
posterity. 




































The anti-Federalist governor of New York, George Clinton, 
urged the citizens of that state to compare their past opinions 
and sentiments with the present proposed establishment. He 
added: 


.... you will find, that if you adopt it, that it will lead you into a 
system which you heretofore reprobated as odious. Every American 
Whig, not long since, bore his emphatic testimony against a monarchical 
government, though limited, because of the dangerous inequality that it 
created among citizens as relative to their rights and property. ... . 4 


With this objection in mind Hamilton, in the second of the 
Letters of Caesar, stigmatized such appeals to liberty as selfish 
and ambitious devices by which to work 


on the passions and prejudices of the less discerning classes of citizens and 
yeomanry. It is the plan of men of this stamp to frighten the people with 
ideal bugbears, in order to mould them to their own purposes. The un- 
ceasing cry of these designing croakers is, My friends, your liberty is in- 
vaded! Have you thrown off the yoke of one tyrant to invest yourselves 
with that of another? Have you fought, bled and conquered for such a 
change? If you have—go—retire into silent obscurity, and kiss the rod 
that scourges you. 

To be serious: These state empirics leave no species of deceit un- 
tried to convince the unthinking people that they have power to do— 
what? Why truly to do much mischief, and to occasion anarchy and 





2 The Debates in the Several State Conventions on the Adoption of the Federal Constitu- 
tion, ed. Jonathan Elliot (Philadelphia, 1866), III, 137. See also Henry’s closing speech, 
ibid., p. 652. 

3 The Letters of Richard Henry Lee, ed. James Curtis Ballagh (New York, 1914), II, 
475. See also II, 421, 444, and Samuel Adams’ letter to Lee in 1787, in The Writings of 
Samuel Adams, ed. Harry Alonzo Cushing (New York, 1908), IV, 324. 


4 Essays on the Constitution, ed. Paul Leicester Ford (Brooklyn, 1892), p. 263. 
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wild uproar. And for what reason do these political jugglers incite the 
peaceably disposed to such extravagant commotions? Because until the 
people really discover that they have power, by some outrageous act, they 
never can become of any importance. The misguided people never reflect 
during this frenzy, that the moment they become riotous, they renounce, 
from that moment, their independence, and commence vassals to their 
ambitious leaders, who instantly, and with a high hand, rob them of their 
consequence, and apply it to their present or future aggrandizement; nor 
will these tyrants over the people stick at sacrificing their good, if an ad- 
vantageous compromise can be effected for themselves.5 

It is not difficult to find the mark of class interest and faction 
in Hamilton’s argument, but many men saw a doctrinal change 
where he saw interest, and they could express that change in 
terms of right, liberty, and property lost in the encroachments 
sanctioned by the Constitution. We are not in a position today 
to serve as impartial judges of this preference for terms, or as a 
result to appreciate the differences which the preference ex- 
presses, for by virtue of our own terminology Hamilton’s doc- 
trines have the savor of a preferred realism. Many of the funda- 
mental terms of eighteenth-century political thought have lost 
their central place in the vocabulary of later philosophy, and it 
may seem improper to treat natural right, liberty, natural law, 
equality, in any other fashion than as symbols of power, as, 
indeed, Hamilton and many other participants in the discus- 
sions viewed them, manipulated by men seeking their own ad- 
vantage, but without proper content and application in prac- 
tice. 

Property, however, which appears in the company of those 
terms and is shared by both sides to the debate, has become even 
more prominent in later political discussions. It has retained, 
therefore, the semblance of a term of fixed significance and prac- 
tical application, of peculiar importance consequently in de- 
termining the meaning of more nebulous terms. To translate 
the movement of thought that preceded and prepared for the 
adoption of the Constitution into terms based on solid economic 


5 Ibid., p. 289. 
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considerations, even when the concern for property is hidden in 
the discussion of political principles, seems, therefore, a justi- 
fiable, if not the only, device by which to fix the basic intentions 
and differences in a wordy discussion. Yet, property is itself a 
term of no fewer meanings than the more idealistic and suspect 
terms that accompany it, for the meaning of property is fixed 
by the meanings of liberty and right no less surely than they 
are determined by the meaning of property. Neither the politi- 
cal discussion nor the significance of property in the discussion 
can be understood if the position opposed to the economic inter- 
pretation of Hamilton is taken to be meaningless or simply mis- 
taken. A consideration of the many meanings which the term 
property had come to have in the eighteenth century and of the 
central place which it had come, in its various meanings, to oc- 
cupy in political philosophy may have the double effect (1) of 
clarifying the positions taken in the discussion of the advantages 
and disadvantages of a federal Constitution and (2) of indicat- 
ing one reason why the entire debate seems so constantly on the 
verge of translation into economic terms. 

The fundamental terms that lie, frequently unexamined, be- 
hind the consideration of property and determine its definition, 
are terms descriptive of the nature of man and the nature of his 
group organizations. There is scarcely a political treatise from 
the time of the Greeks to the eighteenth century that does not 
explicitly raise the question whether man’s political powers and 
acts are determined by man’s nature or wait for determination 
upon the conventions which he institutes, and the question 
whether his social activities in various groups—in family, 
household, city, and state—are the same or different. The cen- 
tral importance of such questions to the authors of the funda- 
mental document of a nation dedicated to the conviction that all 
men are born free and equal and that property may be classified 
among man’s inalienable rights suggests their relevance to the 
definition of property. 

The variations in meaning and in doctrinal importance which 
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the term property displays in the eighteenth century are ex- 
pressed in the context of these questions and reflect the long 
history of their discussion. Thus Locke, having, in the first of 
the 7wo Treatises on Government, refuted Sir Robert Filmer’s 
derivation of the natural powers of kings from Adam’s private 
dominion and paternal jurisdiction, opens the second Treatise 
with a careful distinction of political power from other types of 
power. 


To this purpose, I think it may not be amiss to set down what I take 
to be political power. That the power of a magistrate over a subject may 
be distinguished from that of a father over his children, a master over his 
servant, a husband over his wife, and a lord over his slave. ... . Political 
power, then, I take to be a right of making laws, with penalties of death, 
and consequently all less penalties for the regulating and preserving of 
property, and of employing the force of the community in the execution 
of such laws, and the defense of the commonwealth from foreign injury, 
and all this for the public good.° 


Property is not instituted in the civil state, but exists in the 
state of nature and under the law of nature; according to that 
law all men are free and equal, and no one ought to harm an- 
other in his life, health, liberty, or possessions.? But under - 
property Locke includes life, liberty, and estate,* and property 
is understood in that broad sense when he says that the chief 
end for which men unite into commonwealths is the preserva- 
tion of their property.’ All the terms used by Clinton and Ham- 
ilton in their discussion of the Constitution—liberty, power, 
property, freedom—as well as many more that are equally fa- . 
miliar in the American discussions, occur in the preliminary re- 
marks of Locke’s Treatise. Yet, the fashion in which he com- 
bines those terms differs from their usage no less than from the 
usage of other philosophers, and the consequent definitions of 
the terms vary in the history of philosophy much as they do in 
the history of political debate. The problem with which Locke 

® Second Treatise on Government, chap. i, secs. 2-3. 

7 [bid., chap. ii, sec. 6. 


§ Tbid., chap. vii, sec. 87. 9 Jbid., chap. ix, sec. 124. 
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opens his work, however, the identity or difference of the quali- 
fications and powers of the magistrate, the father, the husband, 
the master, and the lord, may be taken as a fixed point in the 
formulations of political theory’® about which to trace the vary- 
ing histories of the terms used in the discussion of property. 


I 


Aristotle’s Politics begins with a treatment of the same prob- 
lem as is found in the opening pages of Locke; and his solution 
of it, directed against Plato, is in many points comparable with 
Locke’s solution, directed against Filmer. “‘Whosoever think,” 
he says—and the statement to which his remarks refer can 
be found in Plato’s Statesman,""—“‘that the statesman, the king, 
the householder, and the master are the same, speak poorly, for 
they think that each of these differ from the others not in kind, 
but only in the number of their subjects... . as if there were 
no difference between a large household and a small state.”’” 
Aristotle therefore undertakes, in accordance with his statement 
of the method of political science, an examination of the ele- 
ments of which the state is compounded: the state is composed 
of many villages; the village, of many households; the house- 
hold, finally, of master and slave, husband and wife, father and 
child. On the basis of that literal differentiation of social groups 

0 The problem continues to be discussed in only slightly altered terms. Pietro Bon- 
fante (Histoire du droit roman (1919; French translation from 3d ed. by J. Carrére and 
F. Fournier, Paris, 1928], I, 73-75) criticizes as the doctrine prevalent during the 
nineteenth century the position that “le lien de l’agglomération primitive est precisé- 
ment celui qui unit entre eux les membres de la famille, c’est-a-dire le lien de la parenté, 
le lien du sang. L’organization politique nait postérieurement dans la cité et dans |’ Etat, 
sous l’influence du territoire, c’est-a-dire de la cohabitation stable d’individus de diverses 
origines 4 la méme place,” and sets up, instead, his own doctrine that “ni la famille 
primitive, ni Ja gens, ni la tribu n’ont une nature différente de l’Etat; ce sont des ag- 
glomérations nées pour l’ordre et la défense et uniformes dans leur composition.” Cf. 
F. W. Blackmar, History of Human Society (New York, 1926), pp. 109-112, for an ex- 
pression of the first point of view; W. G. Sumner, Folkways (New York, 1906), and 
R. H. Lowie, Primitive Society (New York, 1920), exemplify the second thesis. 

1 Statesman 258E-259D. 


12 Politics i. 1. 1252°7-13. 
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Aristotle is able to define property univocally and to place it ina 
context of similarly defined related terms; he is able by these 
means to delimit the application of the term; and finally he is, 
able to associate the problems of property uniquely with one of 
the fundamental social groups, the household, and to exclude 
them from the problems of political philosophy. 

This distinction of problems into various kinds, and the con- 
sequent exclusion of problems of a given kind from a science or 
a discipline based on other concerns and directed to other ends, 
is so characteristic of the approach which Aristotle exemplified, 
and it enters in so deceptive a fashion into the later discussions, 
that clear statement of it is essential to understanding the his- 
tory of the problem itself or any later phase of the debate. The 
early version of such distinctions may be stated in terms of the 
Aristotelian doctrine of causes by saying that the material cause 
of the state, the subject matter with which the legislator is con- 
cerned, is man in his group associations; that the final cause of 
the state, the purpose with which the legislator should be con- 
cerned, is the end that the citizens be enabled to live, as well as 
possible, under the circumstances with which the legislator deals; 
to this end he sets up the formal cause, as effective a social or- 
ganization as possible; there remain, therefore, the means which 
the legislator disposes of to effect his end, the efficient cause, 
and these are land and other wealth. 

A possession (xrjua), according to Aristotle, is an instrument 
for living; property (xrfo.s) is a number of such instruments; 
riches (zdodros) is a number of household and of political instru- 
ments. All these are “natural,” but with the invention of 
money an artificial standard of value is introduced; and wealth 
(xpyjuara) is defined, though not in the Politics, as those things 
whose value is measured by money.’’ Property, so conceived, 
is, in Aristotle’s carefully considered sense of “‘part,”’ a part of 

13 [bid. 4. 1253°31-32. 

™ [bid. 8. 1256°36-37. 


8 Nicomachean Ethics iv. 1. 111926. 
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the household; it is not a part of the state,’’ for though 
states require property, the parts of the state are determined by 
those functions which are indispensable to the end of the state, 
that is, the best life possible. Aristotle lists six such functions: 
they concern food, arts, arms, revenue, religion, and the de- 
termination of public interest and justice. Property has no 
place, not even in connection with food or revenue, in the list 
of such political functions; it may, to be sure, become promi- 
nent in particular forms of polity: riches (xdobros) is the ground 
on which the oligarchical party claims power in a state,'® and 
in the Rhetoric riches is set as the end of the oligarchical state." 
Politics is a science concerned with the actions of men, not 
with the making or exchange of things. The legislator’s interest 
in property may therefore be stated in terms of two possibili- 
ties. To pursue its end the state must have a sufficiency of 
property: if (1) the territory of the state is self-sufficing and if 
the state produces all that the citizens require, the problem of 
the legislator is to enact and enforce such laws as will lead the 
citizens who happen to inhabit his state “‘to live in leisure at 
once freely and temperately” ;?° if (2) the state is not self-suffi- 
cient, either by means of its own produce or by means of com- 
merce, the problem is not one to be solved by political devices, 
and the solution of it, by whomever undertaken, involves con- 
siderations of commerce and business. The problem of the 
statesman is not that of the acquisition of wealth (that is the 
problem of the household, the trader, the merchant); it is not 
the problem of the right use of wealth (that is the problem of 
the moralist); rather, the problem of the statesman is so to or- 
ganize social relations, in a situation in which there is a suffi- 
ciency of property, that all will have a minimum necessary for 
subsistence and a maximum possibility of living well. The char- 
acter of property as an efficient cause appears more clearly in the 
16 Politics i. 4. 1253°23. 18 bid. iii. 8. 1280%1. 
17 [bid. vii. 8. 1328°33—1328°15. 19 Rhetoric i. 8. 13665. 
20 Politics vii. 5. 1326%31-32; cf. ii. 6. 1265%32-33, and vii. 8. 1328%16-24. 
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negative instance: lack of sufficiency of any essential materials 
is the cause of the dissolution of the state or of war. 

Though the problems connected with property are excluded 
from the scope of political philosophy, Aristotle discusses in 
some detail two of those problems; the arguments no less than 
the terms of his analyses are echoed through the later history of 
political philosophy in such fashion as to render plausible the 
supposition that the recurrence of the problems is not unrelated 
to the influence of the arguments. Both arguments are directed 
more or less explicitly against the position of Plato. Since 
Plato confused the nature of the household with the nature of 
the state, Aristotle is led to emphasize their distinction, and in- 
cidentally to discuss the problems of property as they arise in 
their appropriate place relative to the household. Secondly, as 
a result of that same confusion, Plato advocates, in order to 
bring about a unity in the state comparable with the unity in the 
family, a community of wives, children, and property; Aristotle 
is at pains to point out the impropriety of such unity in the or- 
ganization of the state and the ineffectiveness of the means ad- 
vanced to accomplish a political end. 

The two problems are concerned, respectively, with the ac- 
quisition and with the use of property. The household is one of 
the elements of which the state is compounded, distinct from it 
in end, organization, and rule; but the elements of the state 
being natural, the compound, too, is natural. Property is part 
of the household, presupposed by it. The art of acquisition or of 
wealth (xpnuariorixy) is not identical with household manage- 
ment; there are two such arts of acquisition, one natural and 
necessary, the other unnecessary, and only the first is a proper 
function of the household. Limits are set on the former, since 
the amount of property needed for the good life is not unlimited; 
but with the invention of money, as Aristotle pointed out and 
Locke later repeated, that limit is removed, and the house- 
holder may conceive it his function to increase his money with- 
out limit, intent on living only, not on living well, until all arts 
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and all powers are converted, contrary to nature, into means of 
getting wealth.” 

When Aristotle turns from acquisition to use, he finds that 
it is a function of the legislator, though property is private, to 
promote its common use.” But to advocate a community of 
wives, children, and property, and to hold, as Socrates did, that 
the sign of perfect unity in the state would be that men set up 
no distinctions of private ownership,” is to mistake the nature of 
political unity and the means by which it is achieved. In the 
specific question of the community of property, Aristotle finds 
it desirable to introduce still another distinction. If one dis- 
tinguish between possession and use, the community of property 
might have any of three meanings: (1) private possession of 
land, but common use of produce; (2) common possession of 
land, but division of produce for private use; or (3) common pos- 
session of land and of produce alike. Of these, Aristotle argues, 
it is clearly better that property be private, use common.”! 

The modern proponents of one version of this conception of 
political philosophy continue to state some form of the doctrine 
that the government should not engage in business. In itself it 
is a reasonable position, opposed to the equally reasonable posi- 
tion that the problems of the acquisition of property, the use of 
property, and the regulations that direct such use to its highest 
possible objectives cannot be treated as independent problems. 
If the two positions were in such simple opposition, the problem 
would seem to be one which could be discussed, and possibly 
solved, as one would discuss any similar problem, by assembling 
and examining relevant data. But if the terms shift their mean- 
ings between the two positions, the real problems are mixed 
with verbal problems; and if the two positions recur face to face 
unaltered save for accidental detail in each century over a period 
of twenty-three hundred years, it would seem that nothing in 
3 Jbid. i. 8 and i. 9. 1256%1—125818. 22 [bid. ii. 5. 1263°37-40. 

23 Tbid. 3. 1261>16 ff. Cf. Plato Republic v. 462C. 
24 Politics ii. 5. 126236—1263%40. 
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the relevant facts or in the rub of practical political experience 
could separate one of the doctrines as true from the other as 
false. It is appropriate, therefore, to raise the question of the 
character of the arguments and the language in which the de- 
bate is expressed in the hope of removing what might be an 
equivocation or of uncovering an unvarying philosophic char- 
acter recurrent under the almost infinite variety of doctrinal 
shifts. 

None of the sharp distinctions which Aristotle introduces in 
the discussion of property appears in the works of Plato; nor do 
we find there the limitation of the scope of the term, the exclu- 
sion of the problems concerned with property from the number 
of specifically political problems, the separation of the problems 
of acquisition, possession, and use, or the literal definition of 
terms. As Aristotle has indicated in his criticism, Plato does not 
discuss property as part of the household, since he finds no rele- 
vant distinction between household, village, and state. Not 
only does he treat the state as analogous to other social organi- 
zations, but, in both the Republic and the Laws, the state is 
analogous even to the human organism.”* Indeed, the principle 
that that state is best ordered in which the greatest number use 
the expression “‘mine”’ and ‘“‘not mine” of the same things in the 
same way is part of an attempt to introduce into the state the 
relationships and unity of the family. Property is therefore not 
given a literal and univocal definition, nor is it limited in scope. 
For Aristotle, property consists only of an abundance of instru- 
ments. For Plato, one may have property (xrjos) in wealth, 
children, and kin; in women and children;”’ in wealth and pos- 
sessions (xpquara xal xrnuara [goods and chattels});?* even in 
goods;? in evil;3° in noble and just moral traits;3* in knowl- 

*s Republic v. 462C-D; cf. Laws viii. 820A. 

2 Republic v. 464E: dca xpnuatuv § raibwy xai Evy yevav xrijow avOpwror oractagovow. 

77 Ibid. 451C. 8 Laws v. 728E: 9 rav xpquarov xai Krnwaruw KrhoLs. 

29 Symposium 205A: xrnoa.... &yabdv oi ebdaivoves ebdaipoves. 


3° Gorgias 478C. 3* Laws iv. 705B. 
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edge;*? prudence;*s justice and temperance;** virtue and happi- 
ness.*5 There is, consequently, but one problem of property in 
Plato, treated again and again in the course of his dialogues in 
many dialectical modifications which carry the term “property” 
through the long list of its possible applications: the problem, 
which of the many goods men pursue are true goods, and which 
are only apparent goods, possibly useful if pursued in modera- 
tion as means to a true good, probably dangerous either in them- 
selves or in the distraction which they cause from the pursuit 
of true possessions. 

In the progress of that dialectic, however, moments can be 
distinguished which correspond broadly to the two questions 
that are separated sharply in the literal language of Aristotle. 
Thus, the art of acquisition (xpnuarioreny) is treated in the dia- 
lectic of Plato, analogized in turn to each of the other arts. In 
the Republic, Thrasymachus’ argument that the ruler will seek 
his own profit and advantage depends on the supposition that 
all other arts serve the end of the art of acquisition; in the course 
of the refutation of that argument, acquisition is compared to 
the other arts, and it broadens, as do all of Plato’s terms, until 
it appears that a ruler practices the art of acquisition in such 
fashion that he receives his pay not only in the form of money 
but also in the form of honor or in the form of avoidance of the 
penalty he must suffer if he does not rule.** The problem of ex- 
cessive pursuit of wealth is resolved in the consideration that, 
if the pursuit is by an art, the practitioner of that art would not 
seek to have more (\eovexreitv) than knowledge indicates is 
proper and sufficient.37 When the state is formulated in greater 
detail later in the Republic, the art of acquisition takes a sub- 
ordinate place: as there are appetitive, spirited, and rational 
parts in man, so, corresponding to them in function, there are 


32 Euthydemus 288D. 
33 Phaedo 65A. 
34 Gorgias 508B. 36 Republic i. 341C-342E, 345E-347A. 


38 Symposium 180B. 37 Ibid. 349C-350C. 
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money-makers, helpers, and counselors in the state.** In final 
analysis the art of acquisition, although interlocutors in the dia- 
logues frequently advance it as a possible means of co-ordinating 
and comparing the various arts, yields its place to knowledge or 
to dialectic, the true art of arts. The second problem, that of 
communal use of property, is no different from this first prob- 
lem; for the acquisition of material goods and their care would 
not only, as we have seen, involve interests and activities incon- 
sistent with the pursuits and habits proper to rulers but, for 
much the same reasons, would endanger the perfect unity of the 
ideal state.*? 

The problem of property, thus, assumes a subordinate place 
in the political philosophy of Plato and Aristotle. Yet, as one 
reads Plato’s dialogues, there is much in the movement and meth- 
od of the argument that would suggest related passages in the 
political disputes of the eighteenth century, even if the philoso- 
phers who were quoted in those disputes did not cite Plato fre- 
quently and with admiration. Similarly the terms of Aristotle 
are, for the most part, the terms in which the later discussions 
were formulated; they are not used as Aristotle would have used 
them, but with modifications and adjustments that would be 
noticeable even if the philosophers of the time had not many of 
them written in direct contradiction of Aristotle’s Politics. 

Only a slight readjustment occurred in the fundamental terms 
of political philosophy through the centuries. In refuting Aris- 
totle the writers of the Renaissance, like those who refute him 
earlier and later, found a ready instrument in the dialectic of 
Plato; but the zeal of the refutation fixed later discussion in lan- 
guage that was largely Aristotelian and on problems formulated 
as Aristotle had stated them. The dialectic of Plato, however, 
balanced property—as it did likewise opinion, pleasure and 


38 bid. iv. 440E-441A. Cf. Gorgias 478B, in which the art of acquisition is analogized 
to medicine and justice, the first curing poverty, the second curing sickness, the third 
curing intemperance and injustice; and Sophist 219C-D for comparison of other ac- 
quisitive arts to the art of money-making. 


39 Republic v. 464B-465C. 
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pain, the passions—against dialectic and reason; and property, 
other than property in the good and the true, assumes, conse- 
quently, a relatively unimportant place in a state governed, as 
in the Republic, by philosopher kings or, as in the Laws, by en- 
lightened lawgivers. Knowledge is a fundamental term in the 
dialectic of Plato. With its increase, attachment to other goods 
than the true good diminishes; the passions are controlled and 
the state formed, so far as either is in fact accomplished, by 
knowledge. If, consequently, knowledge is removed from its 
important position in the dialectic, some substitute for it will as- 
sume its place, usually one of the passions or an attachment to 
some less lofty good. In a schematic formulation of the history 
of political philosophy, it is the Christian who succeeds the 
philosopher as king, and the man of property or the man of 
power who succeeds the Christian. 


If 


In Cicero both movements of the Platonic political analogy 
are pushed to the extreme: the political bonds must be univer- 
sal to unite all rational animals in one community, and at the 
same time they must make the ties of political association as 
close as those of kinship. Man is like other animals in that he 
shares with all living creatures the desire to avoid what is harm- 
ful and to seek what is helpful, as well as the desire to repro- 
duce and the subsequent need to care for offspring. But the 
fact that reason and speech are proper to man alone is explana- 
tion of the peculiar fashion in which men are associated with 
each other and joined in society. For from reason and speech 
originate several of man’s peculiarities: his especial love for his 
offspring; his association in companies and assemblies to pro- 
vide for the comforts and needs of his family, wife, children, and 
himself; his concern with, and investigation of, the true; his 
sensitivity to order, propriety, and moderation in words and 
deeds.*° When, therefore, Cicero seeks the natural principles of 


4° De officiis i. 4. 11-14. 
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human community and society (naturae principia ... . com- 
munitatis et societatis humanae), he seeks them first in the so- 
ciety of the whole human race (im universi generis humani so- 
cietate),** and finds in reason and speech the bond which binds 
the human race together. Reason and speech, operating in 
teaching and learning, communicating, discussing, and judg- 
ing, associate men and unite them in a kind of natural society. 
The community of all things which nature has produced for the 
common use of men is to be preserved under this most compre- 
hensive bond which holds all in one society. Yet, men hold pri- 
vate possessions in accordance with the prescription of the laws 
and civil right. Everything which is not held as private prop- 
erty by law should be regarded in the light of the proverb which 
both Plato and Aristotle quote, “Among friends all things in 
common,” or, as Cicero interprets it, whatever can be given 
without loss should be bestowed even on a stranger. In addition 
to this broadest, infinite bond of the human race, there is the 
closer one of gens, nation, and language, and the still closer one 
of kinship. 

Not only may one proceed from the “immense society of the 
human race” to the narrow confines of the family, but one may 
reverse the analysis and see in the family the beginning of the 
state or city (civitas). Since the desire for reproduction is com- 
mon to all living creatures, the first society is that between hus- 
band and wife, the next between parents and children, the so- 
ciety of one household in which all things are common; and this 
common trait of all living things is the beginning of the city and 
the nursery of the republic.*? Thence arise the relations of 
brother and sister, of cousins and more distant familial connec- 
tions. In addition to the tie of blood there is the nobler society 
of men of good manners united in friendship and the commu- 

4" [bid. 16. 50. 

4 Jbid. 17. 54: ‘Nam cum sit hoc natura commune animantium, ut habeant lu- 


bidinem procreandi, prima societas in ipso coniugio est, proxima in liberis, deinde una 
domus, communia omnia; id autem est principium urbis et quasi seminarium rei publi- 
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nity created by benefits given and received; but of all associa- 
tions, none is dearer or closer than that of each man with the 
republic. One native land embraces all our loves—of parents, of 
children, of relatives, and of friends.“ 

The city for Cicero, then, has been assimilated to the family; 
it has a natural basis in the instinct to reproduce which man 
shares with brute animals, but an organization and order, ra- 
tionally determined, by which man is distinguished from other 
animals but which he shares with God. Having reason in com- 
mon, men and gods also share “right reason” as well as law 
and justice; and the whole universe must be conceived as one 
common city of gods and men, in which the latter are grouped 
with the former on the basis of blood relationship and descent.‘ 

For the most part, Cicero’s discussion of the city is concerned 
neither with the fundamental reason in the universe on which 
it is patterned nor with the basic passions and desires from 
which the city springs, but rather with the middle grounds, the 
honesta and utilia, the final goods and things useful for procur- 
ing them, to which it is directed. As a result, much of his politi- 
cal philosophy is concerned with property, broadly considered. 
After he remarks in the De re publica that he will not begin with 
the elements in so well known a subject—that is, with the first 
union of male and female, their progeny, and the beginning of 
kinship—he defines the republic as the property of the people 
(res populi), and a people, not as any assemblage of men brought 
together in any sort of way, but as the assemblage of a multi- 
tude associated in an agreement of right and a communion of 
utility.* 

43 [bid. 17. 57: “Cari sunt parentes, cari liberi, propinqui, familiares, sed omnes 
omnium caritates patria una complexa est, pro qua quis bonus dubitet mortem oppetere, 
si ei sit profuturus?” 

44 De legibusi. 7. 23: “Si vero isdem imperiis et potestatibus parent, multo iam magis; 
parent autem huic caelesti descriptioni mentique divinae et praepotenti deo; ut iam 
universus hic mundus sit una civitas communis deorum atque hominum existimanda. Et 
quod in civitatibus ratione quadam, de qua dicetur idoneo loco, agnationibus familiarum 
distinguuntur status, id in rerum natura tanto est magnificentius tantoque praeclarius, 


ut homines deorum agnatione et gente teneantur.” 
45 De re publica i. 24. 38—i. 25. 39: “Nec vero, inquit Africanus, ita disseram de re 
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There is no such thing as private property in nature;* and 
within the scope of moral and political problems concerned with 
honesta, the virtues will, in the magnanimous man, hold ac- 
quisition within bounds.‘’? But what is morally right is also use- 
ful; and therefore the institution of cities, laws, and customs, 
with their equitable distribution of right and their certain dis- 
cipline of living, may be described in terms of the resultant con- 
siderateness and diffidence (mansuetudo animorum ... . et vere- 
cundia), which in turn effect a life supplied with all that is 
needed through the exchange of commodities and conven- 
iences.** Within the scope of moral and political problems con- 
cerned with wtilia, it falls among the duties of the administra- 
tor to take care that no private citizen suffer invasion of his 
property by act of the city, that no property tax be levied, that 
there be an abundance of the necessities of life, and that 
there be no suspicion of self-seeking or avarice in public ad- 
ministration and public service.‘® But, although normally the 
right is expedient and the expedient is right, honesta and utilia 
are occasionally in conflict. Under such circumstances, for one 
man to take something from another man and for one man to 
profit by the loss of another is more contrary to nature than is 
death or poverty or pain or anything else that can affect either 
our body or our property. Such theft destroys social intercourse 
and human society. It is granted, without any conflict with na- 
ture, that everyone may prefer to secure for himself, rather than 
for another, what pertains to the use of life; but nature does not 
suffer that we increase our means, wealth, and resources by 
despoiling others. The principle that no man should be allowed, 


tam inlustri tamque nota, ut ad illa elementa revolvar, quibus uti docti homines his in 
rebus solent, ut a prima congressione maris et feminae, deinde a progenie et cognatione 
ordiar verbisque, quid sit et quot modis quidque dicatur, definiam saepius.... . Est 
igitur, inquit Africanus, res publica res populi, populus autem non omnis hominum 
coetus quoquo modo congregatus, sed coetus multitudinis iuris consensu et utilitatis 
communione sociatus. Eius autem prima causa coéundi est non tam inbecillitas quam 
naturalis quaaedam hominum quasi congregatio.” 


© De officiis i. 7. 21. 48 [bid. ii. 4. 15. 
47 Ibid. 26. 92. 49 Ibid. 21. 73-75. 
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for his own advantage, to injure another is not only established 
in nature, in jus gentium, and in the laws of the people, which 
maintain the public interests in individual states, but follows 
from the very reason of nature, which is divine and human 
law.s° Even in the extreme cases, which were to become the 
classic instances of later political philosophy, Cicero maintained 
that it was better to endure any loss to property, person, or 
even to soul (provided such losses are not concerned with 
justice) rather than rob another, for by the latter action the 
society established by the gods is overturned. Even if a wise 
man were starving to death, he would not be justified in taking 
the bread from some useless member of society, for the wise 
man’s life is not more useful to him than that temper of soul 
which prevents him from wronging another for his own ad- 
vantage. Similarly, a good man would not rob a cruel tyrant 
of clothing even to keep himself from freezing to death.*' 

The dialectic and distinctions developed by Cicero for the 
analysis in which historical Rome took the place of the perfect 
city envisaged by Plato required but little alteration to be 
adapted to the Christian community in which the faithful were 
associated with Christ, at once Son of God who is Father of us 
all, Lord, Master, King, and true God. The chief sign of the 
change is that the celestial city is now distinguished from the 
terrestrial city, and ultimate goods move to a kingdom which is 
not of this world, while utilities are denominated as they lead 
to those goods. Augustine operated that change while retaining 
much of the language of Cicero. He was content to repeat Ci- 
cero’s definition of respublica as res populi, together with the ac- 
companying definition of the state as a multitude of men 
brought together in a certain bond of concord. But, if the pa- 
gans sought the precepts of concord in their temples, they found 
their gods in discord, whereas in the churches of Christ the pre- 


5° Ibid. iii. 5. 21-23. It is worthy of note that this argument is enforced, in good 
Platonic fashion, by analogy between the human body and society. 


# Ibid. 6. 28-29. 
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cepts of concord are derived not from human disputations but 
from divine authority.” 

Political problems are reduced to the fundamental terms of 
the problem of the relation of a dependent, temporal race of 
men to an eternal and omnipotent God; and, as in Cicero’s 
analysis, all loves (caritates) are encompassed by the native 
land (patria), for Augustine all attachments are possible only 
through, and as reflections of, the love (caritas) of God. If par- 
tial goods are sought in lieu of true goods, if uti is not subordi- 
nated to frui, cupidity will take the place of love. The prob- 
lems of politics and those of the relation of God to man depend 
alike on the distinction between honesta and utilia. The tie 
which binds men together is that of love; the differences in hu- 
man associations are differences in the objects of love, and those 
diversities reduce to differences of order. Temporal goods are 
goods in themselves, since everything which is, is good in so 
far as it is; but if they are not well ordered, they are not good 
for him who has them, and they are well ordered only if ordered 
to spiritual things. God “‘uses” all creatures as he will, but does 
not “enjoy” them; whereas creatures should “enjoy” only 
God.‘3 In a striking analogy Augustine compares associations 
of men to the homogeneity that arises in a theater where spec- 
tators, pleased by the performance of an actor, love him and 
love those of their fellow-associates who share in their pleasure; 
so in the “‘society of the love of God,”’ one loves one’s neighbor 
and one’s self in loving God.** 

In terms of order the city may be analogized with the indi- 
vidual, with inanimate nature, the family, the society of the 
blessed; the end of each group is peace, and by order in each, 
that end is achieved. 

3? Epistola 138 ad Marcellinum ii. 10-11; Patrologia Latina (henceforth cited as PL), 
XXXIII, 529. 

$3 De doctrina christiana i. 22. 20 andi. 32. 35; PL, XXXIV, 26 and 32; Cf. De trini- 
tate iii. 4. 9; PL, XLII, 873. 

54 De doctrina christiana i. 29. 30; PL, XXXIV, 30. 
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And so the peace of the body is ordered temperature of the parts. The 

peace of the irrational soul is ordered rest of appetites. The peace of the 
rational soul is ordered accord of cognition and action. The peace of body 
and soul is ordered life and health of the animate being. The peace of 
mortal man and God is ordered obedience in faith under the eternal law. 
The peace of men is ordered concord. The peace of the household is the 
ordered concord of commanding and obeying among those living together. 
The peace of the city is the ordered concord of commanding and obeying 
among citizens. The peace of the celestial city is the most ordered and 
concordant society of enjoying God and enjoying each other in God. The 
peace of all things is the tranquillity of order. Order is the disposition of 
equal and unequal things attributing to each its place.’ 
The use of temporal things is referred to the end of terrestrial 
peace in the terrestrial city, to the end of celestial peace in the 
eternal city. If we were irrational animals, we would seek noth- 
ing beyond an ordered temperature of parts of the body, a rest 
of appetites, and a conciliation of body and soul. The desire 
for these man shares with brute animals, but in addition he is 
subject to the peace of the rational soul and seeks to contem- 
plate with the mind and to act in accordance with knowledge. 
Consequently, since he must wish to avoid being molested by 
pain, perturbed by desire, and dissolved by death, man should 
seek to know what is useful to those ends and to compose his 
life and manners in accordance with such knowledge. But such 
an inquiry exceeds human powers; it requires divine magistracy 
and the consequent ordered obedience in faith under eternal 
law. As master, God teaches two precepts, the love of God and 
the love of neighbor; these are one love in which three are to be 
found, for the man who loves God loves himself and his neigh- 
bor. To love one’s neighbor as one’s self is to take counsel for 
wife, children, servants, and other men so far as one is able. 

Hence arises domestic peace, that is, the ordered concord of command- 
ing and obeying among people living together. For they command who 
take counsel for, as man for wife, parents for children, lords [domini] for 
servants. But they obey for whom counsel is taken, as women obey hus- 
bands, children parents, and servants lords. But in the household [domus] 


55 De civitate Dei xix. 13. 1; PL, XLI, 640. 
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of the just, living in accordance with faith and still sojourning away from 
that celestial city, they who command likewise serve them whom they 
seem to command. For they command, not by desire of ruling [dominari], 
but by duty of taking counsel, not by pride of reigning, but by mercy of 
providing.*® 

The household, however, is the beginning and the part of the 
city, and every beginning is referred to some end peculiar to it, 
and every part to the integration of some whole of which it is 
part. Consequently, domestic peace is referred to civic peace. 
The sharp distinction between the household of men who live 
according to faith and the household of men who do not, is not 
in the use of things necessary to this mortal life—they have that 
use in common—but in the end of that use and in the celestial 
or terrestrial peace to which is directed the city of which the 
household is part.5’7 Since the bond by which men are bound 
is love, and since they are guided in love by faith, household, 
city, people, and temple, all become one. 

But the house of the Lord is also his city. For the house of God is the 
people of God, because the house of God is the temple of God. And what 
does the Apostle say? ‘‘For the temple of God is holy and such are ye.”’s* 
But all the faithful, which is the house of God, include not only those who 
now are, but also those who were before us and now sleep, and those who 
will be after us who have still to be born into human affairs until the end 
of time, innumerable faithful congregated into one, but numbered by 
the Lord; concerning them the Apostle says, “The Lord knoweth them 
that are his,’’s® those grains which lie now among the chaff and which will 
be made into one mass when the threshing-floor will in the end have been 
thoroughly cleaned.*° Therefore, all the number of the holy faithful, 
changed from men that they may be made equal to the angels of God and 
joined to the angels, who are not now wandering but await us when we 
return from our peregrination, all together make one house of God and 
one city.* 

56 De civitate Dei xix. 14; PL, XLI, 643. 

57 De civitate Dei xix. 16-17; PL, XLI, 644-45. 

581 Cor. 3:17. 

s9TT Tim. 2:19. 60 Matt. 3:12. 


6 Enarratio in Psalmum 126. 3; PL, XXXVII, 1668-69. It is worthy of remark that 
Augustine’s letters, sermons, and particularly his commentaries on the Psalms contain 
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By faith, indeed, not only are men one household and one city: 
they are one soul, one man. ‘For the soul of all of us is one 
soul through one faith, and all of us whosoever believe in Christ 
are one man because of the unity of his body.’? Similar bonds, 
moreover, bind the human race as a whole: man and wife are 
the first natural society, and the human race is held by the chain 
of blood relationship.*: 

This analysis of the relation of the city to its constituent parts 
and to its end determines the consideration that property shall 
receive. The problems of property center about the use of prop- 
erty; indeed, when property is used as it should be, possession, 
right, and use are all the same. It is permitted that a Christian 
possess private property ;*‘ but it is better that he abstain from 
it so far as possible, for it is a temptation and a source of evil. 
In a strict sense, one cannot possess, since all things belong to 
Him who made them. Parallel to the distinction of ends pos- 
sible to cities are the two rights by which property might be 
held. In the Scriptures we have divine right; in the laws of kings 
we have human right. It is by human right that one says: This 
is my villa, my house, my servant, for by divine right the earth 
some of the fullest and most striking statements of his doctrine of property. The passage 
quoted in the text is commentary on “Except the Lord build the house, they labor in 
vain who build it” (Ps. 126 [127]:1). 

62 Enarratio in Psalmum 103. 2; PL, XX XVII, 1336. 

63 De bono conjugalii. 1; PL, XL, 373: ‘““(Quoniam unusquisque homo humani generis 
pars est, et sociale quiddam est humana natura, magnumque habet et naturale bonum, 
vim quoque amicitiae; ob hoc ex uno Deus voluit omnes homines condere, ut in sua 
societate non sola similitudine generis, sed etiam cognationis vinculo tenerentur. Prima 
itaque naturalis humanae societatis copula vir et uxor est. Quos nec ipsos singulos con- 
didit Deus, et tanquam alienigenas junxit: sed alteram creavit ex altero; signans etiam 
vim conjunctionis in latere, unde illa detracta, formata est (Gen. ii, 21, 22). Lateribus 
enim sibi junguntur, qui pariter ambulant, et pariter quo ambulant intuentur. Conse- 
quens est connexio societatis in filiis, qui unus honestus fructus est, non conjunctionis 
maris et feminae, sed concubitus. Poterat enim esse in utroque sexu, etiam sine tali com- 
mixtione, alterius regentis, alterius obsequentis amicalis quaedam et germana con- 
junctio.” 

64 De moribus ecclesiae Catholicae i. 78; PL, XXXII, 1343: “Quid calumiamini, quod 


fideles jam Baptismate renovati, procreare filios, et agros ac domos pecuniamque ullam 
possidere non debeant? Permittit hoc Paulus.” 
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and the fulness thereof is the Lord’s, but God distributes hu- 
man rights to the human race through kings and emperors. The 
Christian should serve and honor kings, but as Christian he will 
have not only the earth but also Him who made the heavens 
and the earth.®* By the same token, however, man does not 
have in his power even the things which are in his possession: 
the possession of God differs from the possession of man as the 
knowledge of God differs from the knowledge of man.® 

Everything belongs to God, for God created everything. But 
among men property rights are established by civil law; and 
legitimate occupation, purchase, gift, inheritance, and exchange 
are established as just titles of possession in contradiction to 
theft and usurpation. Possession, right, and use are, on this 
level, distinct, for it is possible to use an unjust power justly 
and a just power unjustly. Rapine is not justified if the fruits 
of the rapine are used for charity, nor is the avaricious use of a 
paternal heritage exculpated by the rule of civil law that estab- 
lished the possessor as legitimate; the perversity of tyrannical 
faction is not praiseworthy if the tyrant treat his subjects with 
royal clemency, nor is the order of regal power blameworthy if 
the king rule with tyrannical cruelty; and to use a concubine 
for child-bearing is an even greater sin than to use a wife for 
incontinence.” Yet, in a strict and proper sense, possession, 
right, and use are the same; and the best title to property is 
justice and goodness, although the very possession of those vir- 
tues renders property undesirable. 


If, however, we consider prudently what has been written, “The faith- 
ful possesses the whole world of riches, the infidel not an obol,”’ do we not 
convict all those who enjoy things they have acquired legitimately and 
who do not know how to use them, of possessing the property of another? 
For that certainly is not the property of another which is possessed right- 
ly, but that is possessed rightly which is possessed justly, and that is 
possessed justly which is possessed well. Therefore, all that which is badly 

6s Tractatus in Joannis Evangelium vi. 25-26; PL, XXXV, 1436-37. 

66 Enarratio in Psalmum 49. 18; PL, XXXVI, 576-77. 

67 De bono conjugali 14. 16; PL, XL, 384-85. 
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possessed is the property of another, but he possesses badly who uses 
badly. You see, therefore, how many ought to give up the property of 
others, if even the few could be found to whom it might be given up; 
they, however, wherever they are, despise such things the more in pre- 
cisely the degree that they would be able to possess them more justly. 
For no one has justice badly, and he who would not love it does not have 
it. But money both is had badly by those who are bad and is had better 
by the good in the degree that it is loved less. But between these [sc., 
justice and money] the iniquity of those who have badly is removed and 
certain laws, which are called civil, are constituted among the good and 
the bad, not that it result thence that they be made to use well, but rather 
that those who use badly be less troublesome, while the faithful and the 
pious, whose property all things are rightly and who are themselves made 
from the number of the bad or living so long among the bad are not them- 
selves hindered but are kept busy by the bad, attain to that city where the 
inheritance is of eternity, where no one but the just has a place, no one 
but the wise has dominion, where whosoever will be there will possess the 
things which are truly his.** 


It is permitted that the Christian possess private property; 
it is proper that he avoid such possession. He who would have 
a place in the Lord must enjoy common, not private things, for 
the things which we possess as individuals lead to lawsuits, en- 
mities, discords, wars among men, tumults, dissensions against 
our selves, sins, iniquities, homicides. One should abstain from 
the possession of private things, or, if one cannot abstain from 
possession, then from the love of property.’ In that most glori- 
ous city which will be the end of peregrination there will be no 
citizens who enjoy their private possessions, for God will be all 
in all,”° and common things will be preferred to private posses- 
sions.” There man will be the possession of God, and God the 
possession of man. “ “Thou art my hope, my portion in the 
land of the living.’”? You will be my portion. You will be pos- 
session and you will possess; you will be the possession of God 


68 FE pistola 153 Macedonio vi. 26; PL, XXXIII, 665. Cf. Plato Laws v. 742E-743C 
69 Enarratio in Psalmum 131. 5-6; PL, XXXVII, 1718. 
7°T Cor. 15:28. 


™ Enarratio in Psalmum 105. 34; PL, XXXVII, 1415. 7 Ps, 141:6 (142:5). 
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and your possession will be God; you will be his possession that 
you may be loved by him; and he will be your possession that 
you may love him.’’ 


III 


It would not be difficult to multiply citations in which domin- 
ion (or lordship) and property were used in this broad, analogiz- 
ing fashion throughout the length of the Middle Ages: the in- 
fluence of the Bible and of the Augustinian interpretation of the 
doctrine of possession were decisive in western Europe until the 
Politics of Aristotle was translated in the thirteenth century. 

In writers influenced by Aristotle’s doctrine and his use of 
terms the problems of property shrink in their scope and in their 
relevance to morals and politics. Thus, in the Summa theologica 
of Thomas Aquinas, only a few short articles are devoted to the 
consideration of property, ancillary to the treatment of right 
(jus) or introductory to the treatment of theft. Even more sig- 
nificant than the restricted scope which the problem has in the 
general philosophy of Aquinas is the fashion in which literal 
meanings are assigned to the terms in treatment of the problem 
to differentiate their significances and to break the broad sweep 
of the Augustinian analogies into literally distinguished consti- 
tutive parts. The problems, the manner of use of terms, and 
much of the doctrine is Aristotelian in character; the philoso- 
phy which is submitted to this analysis borrowed some of its 
terms from Cicero and the canon lawyers, and therefore the 
terms of Aristotle are supplemented and given altered content 
from the vocabularies of civil law and Stoic and Platonic phi- 
losophy. Natural law, jus gentium, positive law, right and rea- 
son, nature and utility, continue prominent among definitory 
terms. 

According to the Augustinian philosophy, the family was 
analogized to all natural and human associations, and property 
embraced in its varying senses all conceivable things or acts. 


73 Enarratio in Psalmum 145. 11; PL, XXXVII, 1891. 
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« 
Aquinas restates the problem by asking whether natural right 


is the same as jus gentium, and it becomes apparent that a dis- 
tinction must be made according to which the relations within 
the family are distinguished from the relation of a man to 
property. 

Natural right or justice [jus sive justum naturale] is that which of its 
own nature is adequated or commensurated to another. But this can 
come about in two ways: in one way according to its absolute considera- 
tion, as the masculine has according to its nature a commensuration to the 
feminine, such that masculine generates from feminine, and the parent 
has such a commensuration to the child that parent nourishes child. In 
another fashion something is naturally commensurated to another, not 
according to its absolute nature, but according to something which fol- 
lows from that, as private property in possessions, for if this field were 
considered absolutely, it has nothing by which it would be the property of 
one man rather than of another, but if it were considered with respect to 
opportunity of cultivating and with respect to pacific use of the field, ac- 
cording to this it has a certain commensuration to being the property of 
one rather than of another man, as is clear from the Philosopher.’* 


The analogy of man’s lordship over temporal things to God’s 
lordship over all things is likewise a recurrent feature of the 
Augustinian explanation; Aquinas asks, instead, whether man 
has a natural possession (naturalis possessio) or natural lord- 
ship (naturale dominium) over external things. Again a distinc- 
tion must be made. External things may be considered in two 
ways: with respect to their nature, which does not fall under 
human power but only under divine; and with respect to their 
use, and in this latter respect man has natural dominion over 
external things, because by reason and will he can use them 
for his own utility as if they were made for him.’> For Augus- 
tine the problems of acquisition were assimilated to those of use; 
Aquinas must distinguish two senses in which external things 

74 Summa theologica Ila Uae, q. 57, a. 3, ad Resp. The reference to Aristotle does not 
indicate the presence of the argument in Aristotle but rather of the statements that 


common possessions will receive less care than private (Politics ii. 3. 1261533 ff.) and 
that common property will lead more frequently to quarrels (ibid. 5. 126315 ff.). 


78 Summa theologica Ila Ilae, q. 66, a. 1, ad Resp. 
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belong to man: first, with respect to power of procuring and 
dispensing, and in this sense it is permitted that men have pri- 
vate possessions; second, with respect to their use, and in this 
sense men should have external things in common, not pri- 
vately.” 

In similar fashion it was customary to say that by natural 
right all things are common, but again a distinction must be 
made. 

Something is said to be in accordance with natural right in two ways: 

in one way because nature inclines to it, as that injury should not be 
done to another; in another way because nature does not induce the con- 
trary, so that we might say that for man to be naked is in accordance with 
natural right, because nature did not give him clothes, but art devised 
them. And in this manner “the common possession of all things and a 
single liberty”’ are said to be in accordance with natural right, because the 
distinctions of possessions and servitude are not induced by nature but 
by the reason of men for the utility of human life.” 
The community of things is therefore to be attributed to natu- 
ral right, not because natural right dictates that all things must 
be possessed in common and nothing must be possessed as prop- 
er, but because, according to natural right, there is no distinc- 
tion of possessions, but only according to human agreement 
which pertains to positive right (jus positivum). Whence, pri- 
vate property in possessions is not contrary to natural right but 
is superadded to natural right by the invention of human 
reason.”* 

Much the same account of the institution of private property 
may be given in the tradition of the analogical use of terms by 
substituting for the consideration of the different meanings of 
such terms as natural right and natural law the statement of 
the successive levels of perfection or the alternate statement of 

© Ibid. a. 2, ad Resp. 

77 Ibid. Ya Tae, q. 94, a. 5, ad 3. The citation ‘‘communis omnium possessio et una 
libertas est de jure naturali,’’ from Isidore of Seville (Etymologiae v. c. 4), received wide 
currency in the medieval discussions of property by virtue of its prominent place in 


canon law; cf. Gratian Decretum D. 1. c. 7. 
78 Ibid. Ila Ilae, q. 66, a. 2, ad 1. 
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the successive stages of the state of innocence (in which all 
things were common by natural law) and the civil state, insti- 
tuted by social compact (in which private property was set up 
by positive law and by the authority of the legislator). Thus, 
according to Duns Scotus, there were no distinct lordships (do- 
minia) by natural or divine law in the state of innocence, but all 
things were common. After the fall of man that precept of the 
law of nature that all things should be had in common was re- 
voked, for two reasons: because such community of property 
would be contrary to the peaceful intercourse of men, since 
greedy and evil men would occupy more than was necessary for 
them; and because it would be contrary to the necessary suste- 
nance of men, since the stronger and the warlike would deprive 
the others of necessities. But when that precept of the law of 
nature is revoked, and as a consequence the license of appropri- 
ating and distinguishing common things is given up, the actual 
distinction of lordships is not by divine or natural law but by 
positive law. But, for a positive law to be just, prudence and 
authority are required in the legislator. Prudence alone is in- 
sufficient, since a law must bind (/ex being derived from ligan- 
do); and a mere conclusion of a prudent man will not bind a 
community. Pre-eminence or authority (principatus vel auctori- 
tas) is of two sorts, paternal and political; and political au- 
thority, in turn, is of two sorts, vested in one person or in the 
community. Paternal authority is just according to the law of 
nature; but political authority (which is over men who are not 
of one family), whether it reside in one person or in the com- 
munity, can be just only from common consent and the election 
of the community. 

And the first authority [sc., paternal authority] looks to natural con- 
sent, although it has to do with people who are not living together in civil 
organization, the second [sc., political authority] has to do with people 
living together although joined by no consanguinity or propinquity, name- 
ly, if some such people, bound by no family ties, seeing that they cannot 


be ruled well without some authority should come together to build or to 
inhabit some city, they could concordantly consent to commit that com- 











all 
ti- 
up 








DEVELOPMENT OF THE CONCEPT OF PROPERTY 327 


munity either to one person or to the community. .... The original dis- 
tinction of lordships could be just by just positive law whether declared 
by father or by prince or by community justly reigning and ruling.” 

On only one point does Aquinas abandon the task of restating 
the Augustinian doctrine in Aristotelian terms and to that ex- 
tent reconciling the doctrine of Augustine with that of Aristotle. 
Aquinas held that in times of necessity all things are common; 
and, therefore, to appropriate the possessions of others under 
such circumstances is not sin, or theft, or rapine;*° and, as if in 
sign of this departure, quotations from Aristotle and from Au- 
gustine appear, as they rarely do, among the authorities whose 
doctrines are to be refuted or reinterpreted. 

The alterations that were being worked in the doctrine of 
property, however, can be seen most clearly in the context of 
two controversies which came to their climax in the first half of 
the fourteenth century, the disputes concerning evangelical 
poverty and concerning the relation of papal and imperial power 
with respect to temporal things. Both problems are stated by 
some of the disputants as extensions of the Augustinian analysis 
of property: the community of possessions practiced by an asso- 
ciation of men pursuing a higher ideal indicates a contempt of 
property, and therefore poverty is preferable to common pos- 
sessions; and with respect to the second problem, the bond of 
love which binds society together operates on groups varying in 
perfection according to the principle that the better should rule 
the worse, and therefore the spiritual should rule the material. 
Aquinas, for all his Aristotelian termino!ogy, extends the latter 
principle to the solution of the problem of the use of property ;* 


719 Opus Oxoniense iv, d. 15, q. 2 (ed. L. Wadding, Opera omnic [Paris, 1894], XV, 
266-70). 

8° Summa theologica Ila Ilae, q. 66, a. 7, ad Resp. 

§ It should be noted that, although Aristotle distinguishes between a natural ruler 
and subject (Politics i. 2. 1252*30) and holds that in all things which form a composite 
whole and which are made up of parts a distinction exists between the ruling and subject 
element (ibid. 5. 1254%28) and the superior rules the inferior (ibid. 125410, 13, 18), the 
principle is applied only to natural composites like body and soul or associations in 
which one member is naturally inferior, as man and animal, male and female, master and 














328 INTERNATIONAL JOURNAL OF ETHICS 


and in his works* defending the mendicant orders from attack 
he formulates arguments in defense of the poverty espoused by 
Dominicans and Franciscans which were to be repeated as au- 
thoritative by the later defenders of evangelical poverty for 
monks. 

Aquinas argues that the virtuous lives of Plato and Socrates 
are sufficient indication that they could not have held the bes- 
tial doctrine of community of wives and children, but that, 
since they were accustomed to speak metaphorically, and since 
they wished to persuade men to that love of their fellow- 
citizens by means of which a state prospers, they set up in 
wives and children a community in mutual love, and, in pos- 
sessions, a community in necessary communication. But union 
and love have grades in inferior beings, and therefore the 
Apostle compares*’ the mystic body of the church to even the 
natural body, in which the different members are under differ- 
ent powers and virtues which are rooted in one principle of the 
soul. For it is necessary in any congregation, and most of all in 
a state, that there be “distinct grades among citizens with re- 
spect to households and families, with respect to arts and offices, 
yet all united in the bond of society.”** Among the disciples of 








slave. The principle applied to political organization is rather that that rule is better 
which is exercised over better subjects (ibid. 1254%25; v. 12. 13154). Where Plato is 
moved to conclude that that state would be best in which philosophers were kings, 
Aristotle argues that that form of government is best in which every man, whoever he 
is, can act best and live happily, and he is moved to contrast the life of the philosopher 
and that of the statesman (ibid. vii. 2. 1324°23 ff.). 

82 Contra impugnantes dei cultum et religionem, c. 6: “An religiosis liceat omnia sua 
relinquere, sibi nihil retinere in proprio, nec in communi’; and Contra pestiferam doc- 
trinam retrahentium homines a religionis ingressu, c. 14: ““Rationes contra perfectionem 
religiosorum non habentium possessiones in communi,” and c. 15: ‘‘Confutatio erroris 
praemissi.”’ 

83] Cor. 12:12-19. Cf. Col. 3:18-24 for a statement of the subordination of the re- 
lations of husband and wife, father and child, master and servant, to the inheritance 
of the Lord. 

84 De regimine principum iv. 4. Paul is quoted again in this connection (Col. 3:14- 
15): “And above all these things put love, which is the bond of perfection, and let the 
peace of Christ rule in your hearts, to which also ye were called in one body.” It should 
be remarked that this portion of the De regimine principum is probably not from the 
hand of Thomas Aquinas but rather the work of Ptolemy of Lucca. 
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Christ and in the society of the perfect, there is in respect of 
riches a community of goods, since the perfect, like Socrates 
and Plato, are contemptuous of temporal goods; but in other 
states the common status requires the institution of private 
property to avoid quarrels and litigation.*’ The perfect state is 
not one in which property is held in common but one in which 
there is no property. “It is manifest that it pertains to the apex 
of perfection, that some men hold no possessions, neither pri- 
vate nor common.”’*° 

The import in these two controversies of the two modes of 
using terms, literal and analogical, can perhaps be seen best in 
the successive works of one of Aquinas’ disciples, Aegidius Ro- 
manus (1247?-1316). Shortly before 1285 he wrote for his pu- 
pil, Philip, who was to be remembered as Philip the Fair, a 
treatise, De regimine principum, which showed a strong influ- 
ence of Aristotle and of the treatise of the same name by 
Aquinas. In it Aegidius follows the distinctions of Aristotle, dis- 
cusses property in relation to the household, refutes Socrates 
and Plato, and concludes that in the ordinary state it is neces- 
sary that the citizens have private property,*’ but that those 
perfect in the imitation of Christ will not have private prop- 
erty.® 

In the De ecclesiastica potestate, written about 1301, he under- 
takes to prove that the papal power is prior in dignity and time 
to the imperial power, and in that attempt the usage and doc- 
trine of Aristotle all but disappear while citations of Augustine 
and of the Augustinian tradition become dominant. Dominium 
is analogized broadly to explain any order. The order of nature, 
of the parts of the human body, of men’s relations to external 
things and to each other—each is explained by analogy to God’s 
dominium over all creation. We have all temporal things, all 
dominia, and all powers from God. Aegidius argues, therefore, 
8s De regimine principum iv. 4. 
86 Contra pestiferam doctrinam retrahentium homines a religionis ingressu, C. 15. 
87 De regimine principum (Venice, 1498), lib. ii, pars 3, c. 6. 
88 Jbid., lib. iii, pars 1, c. 9. 
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not only that it is proper for the church and for clerics in gen- 
eral to possess temporal things but also, after two chapters in 
which he considers the passages in the New and Old Testa- 
ments which seem to say that such is not the case,®® that all 
temporal things are placed under the lordship and power of the 
church and particularly of the supreme pontiff.°° This is not 
intended to deprive terrestrial and secular princes of their rights, 
but rather to conserve them, for under the dominion or lord- 
ship of the church the faithful rightly have particular dominion; 
but it does follow that infidels and even the faithful who are 
delinquent from the church do not rightly possess.” 

Aegidius explains legitimate private possession by compact: 
in the beginning there was no possession of this and of that ac- 
cording to right, but by pact and convention Adam and his de- 
scendants divided the lands of the world and set up private 
possessions which they transmitted by heritage; later, with the 
multiplication of men, the pacts and conventions were multi- 
plied and extended so that the distribution of lands and fields 
was made not only by division and inheritance but by pur- 
chase, gift, transfer, and by other similar devices which fall 
under convention and consent of minds. In virtue of such con- 
tracts and dominion, men began to rule over the land and to be- 
come kings, and laws were set up which contained these agree- 
ments and others.” 

The peculiarities involved in the opposed techniques of the 
use of terms were sharply separated in the discussion of these 
two problems; both methods were used in both controversies: 
the defenders of the imperial power over temporal things 
against the papal pretensions followed with almost universal 
consistency the literal mode of definition exemplified in the 
Aristotelian tradition while the defenders of papal power tend- 
ed to follow the analogical mode; the defenders of evangelical 
poverty could use either mode of discourse. John of Paris, in 

89 De ecclesiastica potestate ii. 2 and 3 (ed. R. Scholz [Weimar, 1929], pp. 39-48). 
9° Ibid. 4 (p. 48). * Ibid. 11 (p. 98). % Ibid. 12 (pp. 103-4). 
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the Tractatus de potestate regia et papali (written about 1303), 
undertakes to defend the truth which lies midway between two 
errors, that of the Waldensians, who held that lordship in tem- 
poral things was improper to the successors of the Apostles, that 
is, to the pope and to the prelates of the church, and that of 
Herod, who, hearing that Christ was born king, thought he 
would be a terrestrial king, an error which took its modern form 
in the opponents of the Waldensians, who assert that the pope 
has, because he is in the place of Christ, lordship in the tem- 
poral goods of princes and barons and jurisdiction over them. 
The position which John takes is that it is not improper that 
prelates have lordship over temporal things, but not per se be- 
cause of their status or because they are vicars of Christ and 
successors of the Apostles; rather, they may have such posses- 
sions by concession and permission of princes.® 

The distinction which John draws is not between the celestial 
and terrestrial cities but between the external goods of clerics 
and the external goods of laymen; he concludes that property is 
the result of the labor of individual men and that therefore it 
falls under the lordship of neither temporal nor ecclesiastical 
powers. 


The external goods of laymen are not contributed to the community as 
are ecclesiastical goods, but are acquired by individual persons through 
their own art, labor, and industry. And individual persons, in their indi- 
vidual capacities, have in themselves right, power, and true lordship, and 
anyone can order, dispose, dispense, retain, alienate his property at pleas- 
ure without injury to another, since he is lord; and therefore such goods 
do not have an order or connection among themselves or to one common 
head which has the power to dispense and order or dispose of them, since 
everyone is the orderer at pleasure of his own property. And, therefore, 
neither prince nor pope has lordship or dispensation in such things; but, 
since it happens that the common peace is disturbed from time to time 
because of such goods, when someone usurps that which belongs to an- 
other, and since, likewise, men from time to time become too strongly 
attached to their possessions and do not share them as much as is expedi- 


93 Tractatus de potestate regia et papali, prooemium (ed. M. Goldast, in Monarchia 
[Francofordiae, 1614], II, 108-9). 
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ent for the necessity and utility of their country, therefore there is set up 
by the people a prince who presides over such things as judge, distinguish- 
ing the just and the unjust, and as punisher of injuries, and as measure in 
receiving goods from individuals according to a just proportion for the 
common necessity or utility.% 


The jurisdiction of ecclesiastical courts and that of secular 
courts with respect to property is determined by the two kinds 
of sin that are possible in temporal things. Questions involving 
sin of opposition or of error, as when it is held that usury is not 
a mortal sin or that we can, by any title whatsoever, lay claim 
to the property of another, or when there are doubts concerning 
the legitimacy or illegitimacy of such things according to God— 
all such questions are determined by divine law and fall under 
the jurisdiction of ecclesiastical courts. Questions involving sin 
of claims to ownership, by which the property of others is occu- 
pied as one’s own or endangered, fall under civil law; jurisdiction 
concerning such questions pertains only to the secular judge, 
who judges according to human laws or civilly, “‘according to 
which laws appropriations of property and claims to ownership 
are made, lest the things necessary to human uses be neglected 
if things were common to all and to each, and lest, if things were 
common without differentiation, peace should not be preserved 
easily among men.’ 

In the second book (in which the question, What Rights Does 
the Emperor Have over Temporal Things, is considered) of the 
second treatise (De iuribus Romani Imperii) of the third part 
of the Dialogus, William of Ockham in like fashion finds the 
true interpretation of the relation of the emperor to temporal 
goods midway between two opposed erroneous opinions. Ac- 
cording to some, the emperor is not lord of the things of the 
world, and Ockham states seven reasons in defense of this posi- 
tion; according to others, the emperor is lord of all temporal 


94 Ibid., c. 7, p. 116. 


9 Ibid., c. 14, p. 126. ““Approbationes rerum,”’ the reading of the text, is clearly an 
error for “‘appropriationes rerum.” 
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things, and five reasons are given in support of this opinion. 
According to Ockham, the emperor is not the lord of all tem- 
poral things (nor, indeed, is the church), in the sense that he 
has the right or the power to do with them what he pleases; but 
he is in a certain sense the lord of all such things, in that he can 
use and apply them to common use, without interference by 
anyone, whenever it seems that public utility is to be preferred 
to private utility. The emperor himself is lord of different things 
in these two ways: for he is lord of those things which are his 
property to the exclusion of everyone else and in the second 
way he is lord of the property of others. Consequently, all 
things are neither common nor private. Dominium, like impe- 
rium, is from men, and through the mediumship of men from 
God; property is founded in human law.%’ 

In another connection Ockham protests against extending 
divine law to all natural law, and against confusing the various 
senses of natural law. Natural law may have any one of three 
meanings. (1) It may mean what is in conformity with natural 
reason, which is never wrong; Ockham gives as instances of 
this meaning: “Thou shalt not commit adultery,” “Thou shalt 
not lie”; this is natural law in the sense of reason, unaffected 
by man’s moral weaknesses or his conventions. (2) It may mean 
that which should be preserved by those who use only natural 
equity without custom or human regulation; it is natural pre- 
cisely because it is set up in contrast to the state of nature 
with its immutable law of reason, for, if all men lived according 
to natural reason and natural law, there would be no need that 
natural law in this sense of natural equity be set up or pre- 
served; this is natural law in the sense of those equitable re- 
adjustments made necessary by consideration of human needs 
and weaknesses, but unaffected by particular conventions. (3) 
It may mean that which follows from jus gentium and the deci- 

% Dialogus, Part III, tr. II, lib. 2, cc. 21 and 22 (ed. M. Goldast, in Monarchia, II, 
gIg-20). 

97 Ibid., cc. 23 and 24 (pp. 920-21). 
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sion of evident human reason, when the contrary is not es- 
tablished by consent of those whose interests are involved; this 
is hypothetical natural law as embodied in convention. Accord- 
ing to natural law in the first sense, as natural reason, all things 
are not common to all men—nor are all men free—for natural 
law in this sense is immutable; and if things were common by 
natural reason, property would never have been instituted. Ac- 
cording to natural law in the second sense, as natural equity, 
all things should have been common and all men free if men 
had lived according to reason after the Fall. In the third sense, 
as human law, possession of private property and the institu- 
tion of servants is according to natural law, since it is possible 
that men make law that which is contrary to natural law in 
the second sense. Natural law, as human law, is concerned with 
power over property; for example, with the restitution of money 
on loan and the repulsion of violence with force.%* So far as 
the determinations of reason are concerned, and omitting such 
moral readjustments as are made necessary by the state of 
man after sin, there is no determination of possessions as com- 
mon or proper: by natural reason only the indispensable condi- 
tions, without which society could not exist, are set up. So 
far as the determinations of reason and natural equity are con- 
cerned, if man is able to live in accordance with reason, all 
things are common. So far as the determinations of convention 
and human regulation are concerned, property claims are legally 
instituted. No civilly successful regulation can be contrary to 
natural law in the first sense. All nations share natural law in 
the second sense, since it is the natural rational status which 
nations share and in terms of which they institute contrary 
regulations for reasonable cause. Even in the third sense, nat- 
ural law is common to nations, for it consists in what follows 
by evident reason from the establishment of a given institution. 

Ockham was able, moreover, to use this literal tradition of 
distinctions in meanings of terms to work out a strong defense 


98 Tbid., Part III, tr. II, lib. 3, c. 6 (pp. 932-33). 
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of the doctrine of evangelical poverty, elaborating in great de- 
tail the separate and numerous sense of usus, usus facti, usus 
juris, nudus usus, usus fructus, jus utendi, dominium, propri- 
etas,°® indicating the equivocations of his opponents in the inter- 
pretation of biblical statements,'’ and analyzing the many 
senses of rex and dominus to determine their precise meanings 
as applied to Christ."" Dominium is used in different disciplines 
equivocally and in many senses; it is used differently in moral 
philosophy, in natural philosophy, in common speech, in legal 
science. In moral philosophy dominium means the power by 
which one may perform either of two contrary acts; it also 
means the virtue by which one rules one’s passions by right 
reason; it sometimes means violent and unlawfully appropri- 
ated rule over others, and in this sense, a husband is sometimes 
vulgarly said to have dominium over his wife, a master over a 
servant, a companion over a companion; sometimes it means 
the power of ruling something in a proper fashion. In natural 
philosophy dominium means the power possessed by one thing 
of corrupting another. In legal science it means a certain spe- 
cial power of establishing claim to, of defending, holding, and 
disposing of, some temporal thing. Dominium in this sense may 
be distinguished into two kinds—divine, by which God has 
dominium over all temporal goods, and human, which in turn 
is of two kinds: in the state of innocence, which is by divine 
and natural law, and the dominium which is the result of posi- 
tive law and human institution. In this last acceptation of the 
term, dominium is used in two senses, a broad and a strict 
sense: broadly, it means the principal human power of estab- 
lishing and defending in human lawsuit and judgment claim 
to some temporal thing; in the strict sense, it is the principal 
human power of establishing claim to a temporal thing in a 
judgment and of using it in all ways which are not prohibited 
99 Opus nonaginta dierum, c. 2 (ed. M. Goldast, in Monarchia, IL, 996-1000). 
100 Tbid., c. 14 (pp. 1050-51). 
101 [bid., c. 93 (pp. 1150-61). 
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by natural law. Even this strict sense may vary in degree, for 
dominium is greater over mobiles than over immobiles. Prop- 
erty, likewise, is used in different senses in logic and in legal 
science; in the latter it is the same as dominium in the last 
two senses of that term. 

Ockham’s manner of argument and conclusions are similar 
to those of Marsilius of Padua in both problems, although the 
lists of meanings are not the same. According to Marsilius, the 
possessions of the church, once the various senses of those words 
have been distinguished, are seen to be not spiritual but tem- 
poral, and they are subject to the legislator, to be taxed by 
him for the public good.’*s Similarly, once it has been shown 
that jus has four meanings, dominium four meanings, possessio 
four, proprietas four, commune two, dives four, and pauper 
four,’®* it is possible to consider the problem of evangelical 
poverty; and by means of the distinctions so made, Marsilius 
concludes that evangelical poverty is the supreme mode of pov- 
erty and is meritorious.’ 

Defenders of evangelical poverty continued in the fourteenth 
century to follow the analogizing tradition as well as the tradi- 
tion of literal usage: indeed, the doctrine is more easily adapted 
to the Platonic approach, since the argument for evangelical 
poverty must depend on the comparison of the goods of this 
world to those of the next. In the development of the argument 
for poverty, to be sure, it is usual to refute Plato’s arguments for 
communism, and Aristotle’s refutations are useful for the pur- 
pose. On the other hand, it is easy to turn the arguments of 
Plato for the community of goods to arguments for perfect 
poverty. Indeed, in the course of the history of the discussion 
they were, in at least one writer, to become once more argu- 
ments for community of possessions. 

102 Defensor pacis, d. II, c. 2, par. 5-6 (ed. C. W. Privité-Orton [Cambridge, 1928], pp. 
118-21). 

193 [bid., c. 17, par. 18 (p. 302). 


104 [bid., c. 12 (pp. 213-21). 105 Jbid., c. 13, par. 23 (pp. 232-33)- 
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In Richard FitzRalph’s discussion of the question, dominium 
is used analogically through all the meanings which Ockham 
tried to free of equivocation. There are three kinds of dominium 
—divine, angelic, and human; human dominium is either nat- 
ural or political; political is of the family, of the city, or of the 
state.’ Natural lordship is conditioned by grace and is com- 
mon to all just persons; it cannot be refused when granted, or 
abdicated except through sin; it does not exclude others from 
use of what is held by it. Property, which is limited to a single 
person, is no part of natural lordship, nor is possession, since 
it may occur without lordship or exclusive use; property, pos- 
session, and use are, moreover, only accidental, though in- 
variable, accompaniments of civil lordship, which is a conse- 
quence not of grace but of civil law. Positive or civil lordship 
is ‘mortal right acquired by a rational creature to possess civilly 
things subject to positive law and to use them conformably 
to reason’’; strictly, however, no one is lord of anything unless 
he is just through ‘ustifying grace.’ 

Richard’s disciple, John Wyclif, carries the meaning of domi- 
nium through a similar sweep according to differences of the 
subjects, the foundations, and the objects of lordship, to find 
its basis in charity or in grace.’ Civil lordship presupposes 
natural lordship founded in grace just as civil law presupposes 
divine law as essentially exemplar cause. Man’s relation to man 
is determined by his relation to God; justice is the one basis 
for lordship, for no one has right or lordship over anything 
except through the pleasure of God, the great Lord.*? But 
Wyclif pursues the argument to a defense of the community 
of possessions, which in its true sense is the only Catholic doc- 
trine, but which Aristotle misunderstood when he criticized 


106 De pauperie salvatoris, 1, c. 2 (ed. with the De dominio divino of John Wyclif, 
by R. L. Poole [London, 1890], pp. 279-81). 

107 De pauperie salvatoris, IV, cc. 1-3 (pp. 435-41). 

108 De civili dominio, I, c. 18 (ed. R. L. Poole [London, 1885], pp. 124-29). Cf. De 
dominio divino, I, c. 3, pp. 15-19. 
109 De civili dominio, I, c. 1, pp. 1-8. 
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Socrates’ statement, for he supposed a community of wives 
would follow from it. This, Wyclif is convinced, Socrates did 
not mean.*° 

IV 

When the storm of opposition raised by the bulls of John 
XXII against evangelical poverty had subsided, dominium and 
property continued in their broad sense, relevant to the prob- 
lems of all social groups, to be discussed in terms of divine, 
natural, and human law, and with respect to the problem of 
whether all things were common in the state of nature, private 
property being instituted by the compact of the civil state, or 
whether the state was established to safeguard a natural right 
to private property. As the pretensions of the papacy to tem- 
poral powers were reduced step by step, the principle of hier- 
archy by which the spiritual should rule the material, the better 
the worse, ceased gradually to be used as a device to determine 
lordship over property, and considerations of right and power 
began to take its place. The dialectic of political philosophy 
continued to operate primarily with a restricted group of terms 
—life, equality, and property—and the concern was to deter- 
mine the natural basis or conventional support of each. By the 
sixteenth century the philosopher and the priest had largely 
disappeared as serious contestants for the place of the states- 
man, and the problems of politics were oriented to the considera- 
tion of the necessities of life and the powers that do or should 
control them. 

The problems and terms were still a selection from the prob- 
lems and terms of Aristotle, but they were discussed and used 
according to a dialectical method which goes back to Plato. 
The result is puzzling inasmuch as the discussion consists 
of the refutation of Platonic doctrines by Platonic means and 
the establishment of what look, at first glance, like Aristotelian 

110 “Unde non credo Socratem sic sensisse, sed iustum sensum solum catholicum 


habuisse, quod cuilibet licet habere aliquem usum utilem de quibuscunque bonis 
fratris” (ibid., c. 14, Pp. 99). 
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distinctions. According to repeated arguments which theolo- 
gians of the period turn against Anabaptists and philosophers 
against Plato, a community of possessions would destroy both 
individual welfare and the state; it would be contrary to natural 
and divine law. 

Aristotle’s method had consisted in assembling the natural 
elements which were brought together in the formation of the 
state in order to consider the kinds of state and the best con- 
ceivable state in terms of natural functions and natural ends. 
If the ends set for the state in such a theory are restricted, on 
the plea of aggression or tyranny or imminent civil war, in the 
avoidance of immediate danger or the solution of natural diffi- 
culties, one type of state with its problems and ends would be 
selected out of the many which would normally be considered 
in such an approach. Aristotle cites the example of legislators 
who seek to begin with “‘necessities” and find their chief prob- 
lem in the regulation of property (otcia), since all revolutions 
turn on the question of property;™ or, as he specified else- 
where,” inequality of property (xrfois) and of honor are the 
causes of revolution, respectively, among the many and among 
the best men. 

Similarly if the lofty property of reason, knowledge, and the 
good is omitted from Plato’s discussions, the dialectic flattens 
down to a level on which the needs and the passions of man are 
the chief matter of concern. Plato turns to such considerations 
in the ‘‘second-best” state, which he sets up in the Laws, and 
permits the Lawgiver, who states the regulations of that state, 
to boast from time to time of their effectiveness in providing 
leisure and control over the necessities of life, although he adds 
that that end is achieved in a fashion to insure that citizens 
will not become lovers of wealth or slaves of uncontrolled pas- 
sions.""3 

™ Politics ii. 7. 1266%36. Cf. Plato Phaedo 66C: dd yap tiv r&v xonuatwr xrijow 


ravtes of modeuon yiyvovra; Cf. also Republic v. 464E, n. 26 above. 
"2 Politics ii. 7. 1266%38—1267%2. 113 Laws viii. 828D; cf. 832C ff. and 835D-E. 
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The same reorientation in the discussion of political philoso- 
phy by which the kinds of state as considered by Aristotle are 
limited to the kind most like the household, since most con- 
cerned with property, effects also a limitation in the broad scope 
of the term property, as used by Plato, to that kind of happi- 
ness, knowledge, and virtue which is most relevant to, and most 
directly effected by, property in its narrow sense of material 
possessions. The dialectic of the discussion is conducted by 
means.of pairs of contrary terms, like natural and conventional, 
power and right, varying in their scope and significance from 
philosopher to philosopher in such a fashion that the discussion, 
considered apart from the history of the movements by which 
terms came to it, must seem an insubstantial logomachy, inter- 
rupted from time to time by unaccountable moments of illumi- 
nation, and likewise unaccountably influential, for all its verbal- 
ism, on the movement of events. 

In the complexities of these debates, considered against the 
background of that history, an order can be found in opposed 
opinions by seeking first the answer to the question whether 
private property is natural. In the period of transition, during 
the sixteenth century, while effective appeal might still be made 
in analysis to divine law, the determination of property is fre- 
quently by natural law, in which case it is held that the state 
cannot rightly expropriate the goods of men by immoderate 
taxation. The analogizing of the household to the state, of 
dominium to imperium, is in the present world erroneous; ac- 
cording to Melanchthon, such hypocrisies of Anabaptists and 
monks, advocating community or poverty, are in direct con- 
tradiction to the commandment of the Decalogue, ‘Thou shalt 
not steal.’’ In that commandment God sanctioned the order 
of possessions: each man holds what is his as a result of that 
order; and inheritances, just wages and fees, and the transfer 
of property by sale and gift are legitimate by divine and natural 
law."* God therefore has ordained, and is pleased by, the dis- 


™4 Conciones explicantes integrum Evang. S. Matt., c. 5 (Corpus reformatorum, ed. 
C. G. Bretschneider [Halle, 1847], XIV, 617 ff.). 
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tinction of dominions and the property of things (distinctionem 
dominiorum et rerum proprietatem). Property, therefore, is de- 
fined as “lordship or dominion over a thing, acquired in just 
ways, by which the lord and no other has the right to dispose 
of the thing according to his judgment, except in so far as he 
is prohibited by law or pact”; and lordship in turn is defined 
as “right, that is, power, ordered according to divine or human 
law, by which the lord and no other holds a thing as property, 
and disposes of it according to his judgment, except in so far 
as he is prohibited by law or pact.”"5 To suppose, as the juris- 
consults did, that the common use of property is in accordance 
with natural law is to confuse useful goods with other natural 
things; before man’s fall the common use of property was sanc- 
tioned by natural law, but after original sin the division of 
things is natural. The nature of man is such that he requires 
the labors of others; and therefore, since no one man has all 
things necessary for life, God wished the human race to be 
bound together by many services: he sanctioned contract and 
wishes things to be communicated from man to man by con- 
tract without injury." 

Calvin, for much the same reasons, held that the community 
of property, which was associated in his mind with the errors 
of the Anabaptists and the imprudences of the monks, would 
totally destroy the state; the two extremes of state expropria- 
tion and community of goods must both be avoided.’ In like 
manner John Bodin is willing to grant that some things must 

"S Definitiones multarum apellationum, quarum in ecclesia usus est (Corpus reformato- 
rum, XXI, 1093). Cf. Explicatio symboli Niceni, De septimo praecepto (Corpus reforma- 


torum, XXIII, 424-26); and Enarratio symboli Niceni, De septimo praecepto (Corpus 
reformatorum, XXIII, 327). 


"6 Ibid. Cf. Commentarii in aliquot Politicos libros Aristotelis, lib. ii (Corpus reforma- 
torum, ed. C. Bretschneider and H. Bindseil [Halle, 1850], XVI, 430 ff.). 


17 Commentarius in Acta A postolorum, Cc. 3, 44, and c. 4, 32-34 (Corpus reformatorum, 
LXXVI, 59-60, 94-96). In the discussion of these two passages (Acts 2:44 and 4: 32- 
37), Which had been among the fundamental authorities of those who argued for a com- 
munity of goods as the true Christian doctrine, it is interesting to observe that Calvin 
associates private property with the household in counterdistinction to the community 
of goods to be found in Christian aid of the poor: ‘‘Nam ista communitas ad circum- 











342 INTERNATIONAL JOURNAL OF ETHICS 








































be common in a state, but Plato was mistaken in supposing 
that all things should be common to all. He did not realize 
that the republic would be destroyed by a community of goods 
and of all things, because nothing can be public where nothing 
is private. Such a state as Plato envisaged would be wholly 
repugnant to natural and divine laws, for by them not only are 
adultery and incest, as well as rape and theft, prohibited, but, 
according to divine law, it is not permitted to covet any of 
the things which belong to one’s neighbor.'"* Consequently, 
governmental sovereignty does not extend to private property, 
for by the precept of divine law no one may plunder that which 
is the property of another, and the prince is not permitted to 
change the bounds of that which was set by God in the deter- 
minations of eternal divine laws. The dictum, ‘‘All things be- 
long to the prince,” pertains to imperium and the ruled, excep- 
tion being made in the case of each man of the property and 
possession of the things which belong to him. This is the sense 
of Seneca’s statements: “To kings pertain the power of all 
things, to individuals property,”’ and “The king possesses all 
things by imperium, individuals by lordship.”"® The Platonic 
doctrine of the community of possessions would involve the 
destruction of the state because the state is constituted pri- 
marily to protect property, whereas there is no more fertile 
seed of discord than community in all things. Those who liken 
the family to the state in this respect or suppose all things were 
made common by the laws of nature are in error.’”° Private 
property, the family, and the inequality of man, according to 
Bodin, are all natural; arbitrary taxation, no less than com- 
munity of possessions, is contrary to divine and natural law. 
stantiam, quae mox additur, restringi debet: nempe, ut juvarentur pauperes prout 
quisque indigebat. Notum est vetus illud proverbium: Omnia amicorum communia. 
Quum ita loquebantur Pythagorici, non negabant, quin suam quisque domum privatim 


regeret, neque illis consilium erat, proprias uxores vulgare. Ita communitas ista, quam 
Lucas commendat, non tollit oeconomiam’’ (p. 60). 


118 De republica i. 2 ((Ursellis, 1601], pp. 17-18). 
119 Tbid. i. 8 (p. 163). 120 [bid. vi. 4 (p. 1097). 
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In the seventeenth century, on the other hand, the tendency 
was to find the grounds for property not in divine law but in 
nature or in the appeal to natural right. The distinction be- 
tween these two warrants, that of natural basis and that of 
natural right, can be reduced to differences in the relation con- 
ceived to exist between state and household. If the state is 
conceived to be similar to the household, a basis for the organi- 
zation of the state and for the selection of rulers is found in 
existing arrangements in regard to ownership and control of 
property. In such doctrines, property, used initially in a narrow 
sense, as lands and chattels, may be broadened in the develop- 
ment of the argument to include spiritual goods, and thus par- 
ticipation in government in the well-organized state is made 
dependent upon ownership of goodness and wisdom, as well 
as upon ownership of property. If the state is based on natural 
right, and is not conceived on the analogy of the household, 
the state either establishes property or safeguards rights in 
property. The organization of the state will not rest upon ar- 
rangements in regard to property. Property will be related to 
the rights and duties of citizens in either of two ways. Property 
may be conceived broadly, in which case property will be con- 
ceived as a natural right; and the rights and duties of citizens 
will be defined in terms of property. Infringement of property 
will lead to revolution and the dissolution of the state. Or 
property may, on the other hand, be conceived narrowly, in 
which case property will be instituted by the civil state and 
defined in terms of the rights and duties of members of the 
state or members of subordinate groups. In this case, property 
rights may be changed by the state, and their maintenance 
unchanged is not essential to the state. 

Perhaps even more significant, however, than the usages and 
the doctrines which distinguished the writers of the period from 
each other is the agreement on a single problem which separates 
them as a group from the writers that preceded them, and which 
is the most striking mark of the modern period of the discus- 
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sion. Whereas Plato and Aristotle found two problems in prop- 
erty, the problem of acquisition and the problem of use, and 
whereas the discussion of the writers of the Middle Ages turned 
exclusively about the problem of the use and the end to which 
the employment of property was to be directed, the writers 
of this period orient the discussion, as Grotius recognized when 
he entitled the chapter in which he considered it, ““De acquisi- 
tione originaria rerum, ubi de mari et fluminibus,’ to the 
problem of the acquisition of property. It would be difficult 
to find a more significant characteristic of political theory 
since the seventeenth century than the shift of dominant con- 
cern, begun in that century and continued ever since, from 
a concern with the use of property for the common good to a 
conception of property as the chief or only basis for participa- 
tion in the state and a concern with the problem of determining 
the scope of private property or, in its more idealistic formula- 
tion, with the limitation of private property. Public interest 
and common good continue to figure in the discussion, but the 
goods contrasted in these terms with property are in turn con- 
ceived as private property. 

The term natural law, fundamental to the discussion of politi- 
cal problems in most writers of the seventeenth century, was 
itself pressed into service for the doctrine that the preservation 
of property is the end of the state; and the continued use of 
the term natural law in the theories and political manifestoes 
of the next century is to be explained by the circumstance that 
philosophers like Locke’ discovered ways of formulating such 
a theory. The appeal to natural right, shorn of references to 
divine law, became a more consciously emphatic appeal to na- 
ture and to reason; but more important than that appeal is 
the change of meaning in the terms which expressed it, for the 
analysis now begins from the common right which men have 
in all things, and in respect of that common right all men are 
equal and lordship differs from other powers and rules. Typical 


111 De jure belli ac pacis ii. 3. *? Second Treatise on Government, chap. ix, sec. 124. 
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variants of the theory are expressed by Grotius, Locke, and 
Hobbes. They could agree that all men are by nature equal, 
that lordship differs from rule, and that men have a common 
right to all things. 

Grotius treats first of that common right which God gave 
man over things and over certain acts, and then proceeds to 
property or dominium by individual right. In the beginning of 
the world property originated by division, but in more recent 
times the only natural and original mode of acquisition is by 
occupation. In defense of his doctrine of the origin of private 
property he refutes the argument of the jurisconsult Paulus 
according to which one has property in anything one makes. 
Occupation may lead to imperium or dominium, which are dis- 
tinct although they are sometimes acquired by a single act: 
the former is over persons and territory, the latter may be 
held by one who is not a citizen of the state in which the land 
is located.’ Property in mobiles is one step farther removed: 
in a territory, the imperium of which is already occupied, the 
right of occupying mobile things may be preceded by civil law, 
for that right follows not from the precept but from the per- 
mission of natural right, and it is not necessary to human so- 
ciety. Property is understood by Grotius in the narrow and 
literal sense. 

According to Locke likewise, God gave the earth to men in 
common and gave them also reason to make use of it to the 
best advantage of life and convenience.’*4 But, although earth 
and inferior creatures are common to all men, each man has a 
property in his own person to which he alone has right, and 
thereby has like property in the work of his hands, and finally 
he has property in whatever he has taken from the state in 
which nature left it and mixed with his work. The property of 


123 De jure belli ac pacisii. 3.4. In support of this distinction Grotius cites the passage 
from Seneca quoted by Bodin (Ad reges potestas omnium pertinet, ad singulos proprietas), 
Dio of Prusa, Diodorus Siculus, and Demosthenes (the distinction between éyxrnyara 
and xrqyara). 

124 Second Treatise on Government, chap. v, sec. 26. 
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men in what they make is not unrelated to the fact that they are 
the workmanship of one omnipotent and infinitely wise Maker, 
servants of one sovereign Master, and his property. 

The state of Nature has a law of Nature to govern it, which obliges 
every one, and reason, which is that law, teaches all mankind who will 
but consult it, that being all equal and independent, no one ought to harm 
another in his life, health, liberty or possessions; for men being all the 
workmanship of one omnipotent and infinitely wise Maker; all servants 
of one sovereign Master, sent into the world by His order and about His 
business; they are his property, whose workmanship they are, made to 
last during His, not one another’s pleasure." 


The commonwealth was formed by compact to preserve prop- | 
erty; but, according to Locke, property includes life, liberty, 
and estate. 

Hobbes agrees with Locke that men are by nature equal'” 
and free and that by nature they have equal right to all 
things;””’ but the distinction between ruler, father, and master 
is a distinction between kinds of dominium or sovereignty, the 
first the result of institution, the second acquired by generation, 
the third acquired by conquest.’** According to Hobbes, there 
is no property or dominion in the state of nature;'? but it is 
instituted by the sovereign will for the public peace, and the 
laws of property are the civil laws of each commonwealth.'’° 
For Hobbes, property means literally the distinction between 
“mine” and “thine”; the term does not include life and liberty, 
for no man can be bound to take his own life or to injure him- 
self, whereas property belongs in every commonwealth to him 
who has the sovereign power. No man has absolute property 
in his goods such as to exclude the right of the sovereign. Ac- 
cording to Locke, on the other hand, the supreme power cannot l 


128 [bid., chap. ii, sec. 6. 

126 Leviathan, 1, 13 (English Works, ed. Sir William Molesworth, III, 111). 
127 Jbid., p. 14 (III, 118). 

128 Tbid., II, 20 (III, 185-86). 


129 Tbid., I, 13 (III, 115). 130 [bid., II, 18 (III, 165). 
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take away from any man any part of his property without his | 
own consent." 

It is not a difficult step from these varying definitions of 
property in terms of natural right to the definitions of property 
which find it the foundation of sovereignty. Harrington agrees 
with Hobbes that riches are power, but holds against him that 
there is no other kind of power. Consequently, if a man feed 
a whole people, they are his servants and under his empire. 
“Domestick Empire is founded upon Dominion. Dominion is 
Propriety reall or personall, that is to say, in Lands, or in 
money and goods.’’'? The different types of empire are dis- 
tinguished as one or few or many are landlords of a territory. 
True, the principles of government are in the goods of the mind, 
which Harrington groups under authority, as well as in the 
goods of fortune, which are power or empire; but in the just 
government empire is authority, and authority is empire. Har- 
rington can gloss a citation from Ecclesiastes on the plight of 
the state in which the rich sit in low places, expanding the 
term to include the rich “either in vertue and wisdome, in the 
goods of the mind, or those of fortune upon that ballance which 
giveth them a sense of the Nationall interest.’’' 

This doctrine, Imperium fundatur in dominio, is combined 
offhand by Henry Neville with the doctrine of the law of 
nature without affecting the character of the doctrine. 

So that it remains undiscovered yet, how the first Regulation of man- 
kind began: And therefore I will take for granted that which all the 
Politicians conclude: Which is, That Necessity made the first Govern- 
ment. For every man by the first Law of Nature (which is common to us 
and brutes) had, like Beasts in a Pasture, right to every thing, and there 
being no Property, each Individual, if he were the stronger, might seize 
whatever any other had possessed himself of before, which made a State 
of perpetual War. To Remedy which, and the fear that nothing should 


be long enjoyed by any particular person (neither was any mans Life in 
safety) every man consented to be debar’d of that Universal Right to all 


"31 Second Treatise on Government, chap. xi, sec. 138. 


132 Oceana, ed. S. B. Liljegren (Heidelberg, 1924), p. 14. 133 [bid., p. 20. 
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things, and confine himself to a quiet and secure enjoyment of such part 
as should be allotted him: Thence came in Ownership, or Property; to 
maintain which it was necessary to consent to Laws, and a Government to 
put them in Execution."34 

Political power is derived from possessions and the depend- 
ence of vassals and tenants,"s and the unica corruptio politica 
proceeds from alteration of property." The people of England 
have, by the fundamental laws, that is, by the Constitution 
of the government of England, entire freedom in their lives, 
properties, and persons; they can suffer in these only by laws 
already made or to be made by Parliament."37 The harmonious 
government of England, having been founded on property, 
could not be shaken so long as property remained where it 
was placed. But tenures have been changed in such fashion that 
the yeomanry no longer depends on the lords. 


The consequence is, That the natural part of our Government, which is 
Power, is by the means of Property in the hands of the People, whilst the 
artificial part, or the Parchment, in which the Form of Government is 
written remains the same. Now Art is a very good servant and help to 
Nature, but very weak and inconsiderable, when she opposes her, and 
fights with her: it would be a very Impar congressus, between Parchment 
and Power: This alone is the cause of all the disorder you heard of, and 


now see in England.*3* 
V 

When statesmen took over the language of political philoso- 
phers in the eighteenth century, it contained the vestiges of 
the different usages which had run a continuous history from 
the time of Plato and Aristotle. Striking alterations had been 
worked in the doctrines attached to the terms of political phi- 
losophy; and in the course of discussion that led to those 
changes, almost every possible variation of emphasis had been 
explored, particularly in the identification of the perfect state 
of the Platonic analysis and in the specification of the char- 

134 Plato redivivus (2d ed.; London, 1681), pp. 29-30. 

138 [bid., p. 99. 137 [bid., p. 133. 

136 Tbid., p. 66. 138 Thid., pp. 138-41. 
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acteristics of its citizens, and each had been brought down to 
some preferred application. But by the eighteenth century, 
philosophers had forgotten the devices by which Plato sought 
to put the perfect state into effective relation with human prob- 
lems, and the dialectic had been flattened in such fashion that 
its loftiest terms had immediate and specific application. On 
the other hand, except for a few writers and for a short period, 
the influence of Aristotle was effective, not so much in con- 
structing a system of political philosophy which conformed to 
his exacting requirements for science, but in furnishing argu- 
ments against Platonic conclusions and in establishing literal 
gradations by which to examine or to check the analogizing 
generalizations basic to such conclusions. Since it was char- 
acteristic of this approach to begin with what was given, with 
the natural potentialities of the concrete situation, the prob- 
lems of political philosophy had come, in this approach, to take 
their beginning from problems of property. As unmistakable 
sign of the change, property, which Aristotle had defined as 
an instrument of action (the effect of which is discernible in 
men), not of production,’’® had for centuries been conceived 
as an instrument for production (the effect of which is discern- 
ible in things). 

The two thousand years since Plato and Aristotle had re- 
sulted in what were almost caricatures of the Platonic and 
Aristotelian doctrines: in general, if an argument began from 
rights and ideals to work down to present conditions, it showed 
the vestiges of the Platonic heritage; if it began with conditions 
to work upward to a consideration of possible organizations and 
ideals, it bore the only marks that remained of Aristotelianism. 

In another sense the Platonic dialectic had won the day as 
a method and manner of thinking; the Aristotelian terms had 
survived to fix the subject matter. The fate of the distinction 
of family and state, which was taken as fundamental in our 
examination of the history of the term property, indicates the 


139 Aristotle Politics i. 4. 1254%1-2. 
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final paradox of the workings of a Platonic dialectic on terms 
which are held to a restricted meaning in the interests of con- 
creteness: when property is conceived in its literal sense, as 
physical objects, the state is merely an enlarged household (the 
Aristotelian literal meaning in the analogical context which 
Aristotle criticized); when property is conceived in its broad 
sense, as including all goods and rights, the state with its con- 
cern for property, must transcend, and therefore differ from, 
lesser organizations (the Platonic analogical meaning in the con- 
text of literal distinctions). 

The opposed parties, sharing so strongly the desire to keep 
their discourse from mounting to the skies, approximated more 
closely to each other than they had in any previous period of 
the discussion; and the appeal to natural bases is made in a 
language which is often superficially the same as that of the 
appeal to natural right. But notwithstanding tendencies to 
merge, the differences imbedded in the language continued to 
have consequences that were not merely verbal. They can be 
detected in the language of writers of the Revolutionary period 
in America, and the sharp differences that emerged in the dis- 
cussion of the Constitution are couched in language that falls 
on either side of the old opposition. 

The language of Tom Paine may be taken as typifying and 
expanding the mode of usage of his Revolutionary contempora- 
ries who wrote “the enjoying and defending of lives and the 
securing and possessing of property” as ‘“‘natural, essential, and 
inalienable rights” into many of the state constitutions. Men 
are by nature equal in a broad political sense, to be distin- 
guished from a domestic or familial sense. 

Mankind being originally equals in the order of creation, the equality 
could only be destroyed by some subsequent circumstance; the distinc- 
tions of rich and poor, may in a great measure be accounted for, and that 
without having recourse to the harsh ill-sounding names of avarice and op- 


pression. .... But there is another and greater distinction for which no 
truly natural or religious reason can be assigned, and that is the distinc- 
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tion of men into kings and subjects. Male and female are the distinctions 
of nature, good and bad, the distinctions of Heaven.'” 

The parts of the state are no longer families and villages, but 
individuals bound together by mutual dependence and recipro- 
cal interest—the landholder, the farmer, the manufacturer, the 
merchant, the tradesman, and every other kind of worker, since 
each prospers by the aid it receives from the others and from 
the whole. Common interest regulates their affairs and forms 
their laws. Formal government is necessary only to supply what 
civilization and society cannot accomplish for the common in- 
terest and to produce common security; indeed, ‘‘instances are 
not wanting to show that every thing which government can 
usefully add thereto, has been performed by the common con- 
sent of society, without government.’’'** Government has been 
confused with society, whereas they are not only different, but 
have different origins. Society is produced by our wants, and 
government by our wickedness."* 

On the old system, government is an assumption of power 
for the aggrandizement of itself, and it supports itself by keep- 
ing up a system of war; on the new system, government is a 
delegation of power for the common benefit of society, and it 
promotes a system of peace as the true means of enriching a 
nation. The former encourages national prejudices; the latter 
promotes universal society as the means of universal com- 
merce.'*? The best government is that which governs least and 
requires lowest taxes; the ends of government may be stated 
in terms of property. 

Government is nothing more than a national association; and the ob- 
ject of this association is the good of all, as well individually as collective- 


140 Thomas Paine, Common Sense (The Political Writings of Thomas Paine (Boston, 
1878], I, 24-25). Cf. Paine’s footnote to the title of Agrarian Justice, in which he criti- 
cizes the bishop of Landaff for saying that God made rich and poor; he made only male 
and fema’ and gave them the earth for their inheritance. Cf. the discussion of “‘nat- 
ural’? en aies in The Crisis, No. VI (I, 162-63). 

41 Rights of Man, II, 1 (II, 159). 


14 Common Sense (I, 19). 143 Rights of Man, II, 3 (II, 165). 
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ly. Every man wishes to pursue his occupation, and to enjoy the fruits of 
his labors, and the produce of his property, in peace and safety, and with 
the least possible expense. When these things are accomplished, all the 
objects for which government ought to be established are answered.'#4 


The consequences of the American and French revolutions were 
a renovation of the natural order of things, a system of principles as uni- 
versal as truth and the existence of man, and combining moral with politi- 
cal happiness and national prosperity. 

I. Men are born, and always continue, free and equal, in respect to 
their rights. Civil distinctions, therefore, can be founded only on public 
utility. 

II. The end of all political association is the preservation of the natural 
and imprescriptible rights of man, and these rights are liberty, property, 
security, and resistance of oppression. 

III. The nation is essentially the source of all sovereignty; nor can any 
individual, or any body of men, be entitled to any authority which is not 
expressly derived from it." 

Several characteristics of the analogizing technique are strik- 
ing in Paine’s discussion of the problems of government. Some 
bond is usually sought in that tradition by which to bind men 
together, usually attachment to some common ideal, the love 
of the Good or of God. In Paine that bond reaches the mini- 
mum form of mutual dependence and reciprocal interest. It 
had long been a device in that tradition to appeal to the state 
of nature as means to clarify the conditions of the present civil 
state. In Paine that appeal is sometimes to historical fact, as 
when he says, ‘To understand what the state of society ought 
to be, it is necessary to have some idea of the natural and 
primitive state of man; such as it is at this day among the 
Indians of North America.’ Sometimes it is a fancied in- 
stance, as when, in order to gain a clear and just idea of the 
design and end of government, he supposes a small number of 
persons settled in some sequestered part of the earth, uncon- 
nected with the rest, to explain the origin, design, and ends of 
government. But the conception of property runs in a strange 


144 [bid., 4 (II, 191). 145 [bid., I (II, 141-42). 1 Agrarian Justice (II, 401). 
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transformation through all these vestiges of the analogizing 
method. For the difference between the state of innocence and 
the civil state in earlier writers has now become the difference 
between the state of moral virtue in which society would have 
sufficed to satisfy our wants, and our present degradation which 
makes government necessary. The design and end of govern- 
ment are freedom and security, and man in his lost innocence 
finds it necessary to surrender up a part of his property to 
furnish means for the protection of the rest.'*? The familiar 
dialectic is at work, and property has been broadened in sig- 
nificance to include the satisfaction of any need; property is 
one of our rights, but all our rights are our property. 

Personal rights, of which the right of voting for representatives is one, 
are a species of property of the most sacred kind; and he that would em- 
ploy his pecuniary property, or presume upon the influence it gives him, 
to dispossess or rob another of his property of rights, uses that pecuniary 
property as he would use firearms, and merits to have it taken from him.™* 

In Paine’s doctrine the state is instituted to protect a pre- _ 
existent natural right to private property, and in this right all 
the rights of the citizen are telescoped. The other possible vari- 
ant of the theory of natural rights, the variant in which prop- 
erty is defined narrowly and is subordinated to other rights 
and duties, finds expression in America somewhat later. Benja- 
min Franklin gives a strong statement of the doctrine that 
property right is instituted by the state; and, short of such 
property as is essential to the conservation of the individual 
and the propagation of the species, the state retains full con- 
trol of property. If Paine’s conception of property is broadly 
that of Locke, Franklin’s conception is almost identical in this 
respect with that of Hobbes. 


All Property, indeed, except the Savage’s temporary Cabin, his Bow, 
his Matchcoat, and other little Acquisitions, absolutely necessary for his 
Subsistence, seems to me to be the Creature of public Convention. Hence 


147 Common Sense (I, 19-21). 
148 Dissertation on First Principles of Government (II, 334). 
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the Public has the Right of Regulating Descents, and all other Convey- 
ances of Property, and even of limiting the Quantity and the Uses of it. 
All the Property that is necessary to a Man, for the Conservation of the 
Individual and the Propagation of the Species, is his natural Right, which 
none can justly deprive him of: But all Property superfluous to such pur- 
poses is the Property of the Publick, who, by their Laws, have created it, 
and who may therefore by other Laws dispose of it, whenever the Welfare 
of the Publick shall demand such Disposition. He that does not like civil 
Society on these Terms, let him retire and live among Savages. He can 
have no right to the benefits of Society, who will not pay his Club toward 


the support of it. 

The quarrel of those who looked upon some form of the 
doctrines expressed by Tom Paine as the Revolutionary doc- 
trines, was not, however, with another variant analysis in terms 
of natural rights. It was with a doctrine in which property is 
conceived first and primarily in a literal sense as related to the 
nature and passions of man, and further virtues are treated as 
consequences of the passions; possession of property may even 
be considered a sign of the probable possession of other virtues, 
and civil institutions are designed to be set up as checks on 
excesses proceeding from such passions. The proponents of the 
first position were wrong, however, in thinking that a sudden 
change had been worked at the Constitutional Convention. The 
doctrine they criticized was expressed during the course of the 
Revolutionary period, but it had so many points of similarity 
with the expression of the opposed view that it required the 
discussion of means of government to make clear the differ- 
ences in the definitions of terms. Complaints concerning the 
operations of the state of Massachusetts under the constitution 
adopted in 1780, armed disturbances, and finally the criticism 
of M. Turgot, led John Adams in 1787 to invoke in the defense 
of the principles of government implied in that document, not 
natural rights, but the simple principles of nature.%° The 


149 Letter 1461 to Robert Morris, December 25, 1783 (The Writings of Benjamin 
Franklin, ed. Albert Henry Smyth, [X, 138). 

130 A Defense of the Constitutions of Government of the United States of America against 
the Attack of M. Turgot in His Letter to Dr. Price, Dated the Twenty-second Day of March, 
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United States of America have exhibited perhaps the first ex- 
ample of governments erected on the simple principles of nature, 
according to Adams;'*' and the achievement is compared, there- 
fore, with the series of new inventions and constructions in the 
arts and the sciences. To show the absurdity of M. Turgot’s 
notion that all authority should be collected in one center, the 
nation, and invested in an assembly of representatives, Adams 
examines in laborious detail the systems of modern and ancient 
governments and the doctrines of philosophers, writers on gov- 
ernment, and historians, to reveal the consequences of Turgot’s 
theory and the advantages of the opposed doctrine of balances. 
The argument turns upon the demonstration, in opposition to 
Turgot’s doctrine of the equality of all citizens, of a difference 
in “natural and acquired qualities, in virtues, talents, and 
riches.””*5? 

Two of these sources of difference Adams develops in some 
detail, the inequalities of wealth and of birth. 

There is an inequality of wealth; some individuals, whether by descent 
from their ancestors, or from greater skill, industry, success in business, 
have estates both in lands and goods of great value; others have no prop- 
erty at all; and of all the rest of society, much the greater number are 
possessed of wealth, in all the variety of degrees between these extremes; 
it will easily be conceived that all the rich men will have many of the poor, 
in the various trades, manufactures, and other occupations in life, depend- 
ent upon them for their daily bread; many of smaller fortunes will be in 
their debt, and in many ways under obligation to them; others, in better 
circumstances, neither dependent nor in debt, men of letters, men of the 
learned professions, and others, from acquaintance, conversation, and 
civilities, will be connected with them and attached to them. Nay, far- 
ther, it will not be denied, that among the wisest people that live, there is 
a degree of admiration, abstracted from all dependence, obligation, ex- 
pectation, or even acquaintance, which accompanies splendid wealth, in- 
sures some respect, and bestows some influence.'S? 


1778 (The Works of John Adams, ed. Charles Francis Adams (Boston, 1851], IV, 271). 
The direction and character of the Defense is accurately indicated by the citation of 
Pope’s line, “All Nature’s difference keeps all Nature’s peace,” at the head of the work . 


1st Tbid., p. 292. 182 Ibid., pp. 391-92; cf. p. 397. 183 Tbid., p. 392. 
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The examination of what kinds of beings men are turns at- 
tention necessarily to the passions which are all left by nature 
unlimited and are subject to unlimited increase, particularly 
the “three aristocratical passions’ —the love of gold, the love 
of praise, and ambition. “Men should endeavor at a balance 
of affections and appetities, under the monarchy of reason and 
conscience, within, as well as a balance of power without.” 
If a nation commits its affairs to a single assembly, the passions 
and desires of that assembly will augment as fast as those of 
a king. The great writers of the past, as well as all history and 
experience, demonstrate that there is a natural aristocracy, 
formed partly by genius, partly by birth, partly by riches." 
Since no simple and perfect democracy has ever existed among 
men,'** it would be wise, in accordance with the principle of 
the division of powers, to separate the rich, the well born, and 
the able, who will inevitably acquire an influence among the 
people, from the representatives of the masses and submit them 
to a kind of ostracism in the senate."s’ 

It is for this reason that Adams repeatedly praises Harring- 
ton’s principle that “empire follows the balance of property, 
whether lodged in one, a few, or many hands” as “a noble 
discovery, of which the honor solely belongs to him, as much 
as the circulation of the blood to Harvey, printing to Laur- 
ence Coster, or the invention of guns, compasses, or optic 
glasses to the several authors.’’** The peculiarities of the gov- 
ernment suited to America follow from the peculiarities of the 
distribution of wealth: since the land in America is divided in 
such fashion that nineteen-twentieths of the property is in the 
hands of the commons, it is proper that the commons should 
select the chief magistrate and the senators.® Even more, 
Adams advocated devices to conform to Harrington’s principle 
in order to insure the continuance of equality, liberty, and pub- 
lic virtue. 

154 Tbid., pp. 406-7. 156 Tbid., p. 301. 188 Tbid., p. 428. 


155 Tbid., p. 414. 181 [bid., pp. 290-01. 189 Tbid., p. 350. 
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Harrington has shown that power always follows property. This I believe , 
to be as infallible a maxim in politics, as that action and reaction are equal, 
is in mechanics. Nay, I believe we may advance one step farther, and 
affirm that the balance of power in a society, accompanies the balance of 
property in land. The only possible way, then, of preserving the balance 
of power on the side of equal liberty and public virtue, is to make the ac- 
quisition of land easy to every member of society; to make a division of 
land into small quantities, so that the multitude may be possessed of 
landed estates. If the multitude is possessed of the balance of real estate, 
the multitude will have the balance of power, and in that case the multi- 
tude will take care of the liberty, virtue, and interest of the multitude, in 
all acts of government. I believe these principles have been felt, if not 
understood, in the Massachusetts Bay, from the beginning. ... . 


The Discourses on Davila, which returned to the task Adams 
had undertaken in the Defense to illustrate in somewhat more 
systematic fashion the teachings of history by deriving the na- 
ture of government from the passions of man, were apparently 
interrupted in their publication in 1790 because they expressed 
a doctrine which aroused no little opposition. Government was 
not a result of compact, but followed rather from the naturally 
social character of man. 


Men, in their primitive conditions, however savage, were undoubtedly 
gregarious; and they continue to be social, not only in every stage of civili- 


160 Letter to James Sullivan, May 26, 1776 (Works, IX, 376-77). Contrast the device 
advocated by Adams with the plan, similar in effect, but based on opposed principles, 
which Paine proposed: “It is a position not to be controverted, that the earth, in its 
natural, uncultivated state, was, and ever would have continued to be, the common 
property of the human race. In that state every man would have been born to property. 
He would have been a joint life proprietor with the rest in the property of the soil, and 
in all its natural productions vegetable and animal. 

“But the earth inits natural state, as before said, is capable of supporting but a small 
number of inhabitants compared with what it is capable of doing in a cultivated state. 
And as it is impossible to separate the improvement made by cultivation, from the 
earth itself, upon which that improvement is made, the idea of landed property arose 
from that inseparable connexion; but it is nevertheless true, that it is the value of the 
improvement only, and not the earth itself, that is individual property.” 

The landed monopoly dispossessed more than half the inhabitants of the earth of 
their natural inheritance, without providing for them an indemnification for that loss. 
Paine proposed the creation of a national fund out of which every person will be paid 
on maturity “the sum of fifteen pounds sterling, as compensation in part, for the loss of 
his or her natural inheritance, by the introduction of the system of landed property” 
(Agrarian Justice [Political Writings, II, 402-4)). 
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zation, but in every possible situation in which they can be placed. As na- 
ture intended them for society, she has furnished them with passions, 
appetites, and propensities, as well as a variety of faculties, calculated 
both for their individual enjoyment, and to render them useful to each 
other in their social connections. There is none among them more essen- 
tial or remarkable, than the passion for distinction.** 


The passions are the great spring of social activity, and it is 
the function of the state to regulate, not to eradicate, them;' 
the wisdom of nations has observed the universal consideration 
paid to wealth.’ Experience, philosophy, and learning are all 
powerless to check the passions. 

The controversy between the rich and the poor, the laborious and the 
idle, the learned and the ignorant, distinctions as old as the creation, and 
as extensive as the globe, distinctions which no art or policy, no degree of 
virtue or philosophy can every wholly destroy, will continue, and rivalries 
will spring out of them. These parties will be represented in the legisla- 
ture, and must be balanced, or one will oppress the other. There will 
never probably be found any other mode of establishing such an equi- 
librium, than by constituting the representation of each an independent 
branch of the legislature, and an independent executive authority, such 
as that in our government, to be a third branch and a mediator or an ar- 
bitrator between them. Property must be secured, or liberty cannot ex- 
ist.1%4 


Nature, which has established a chain of being and a universal 
order in the universe, descending from archangels to micro- 
scopic animalcules, has ordained that no two objects shall be 
perfectly alike and no two creatures perfectly equal. Although 
men all are subject by nature to equal laws of morality, and in 
society to equal laws for their government, yet no two men are 
perfectly equal in person, property, understanding, activity, 
and virtue, or ever can be made so by any power less than that 
which created them.’ So natural is this process that Adams 


161 Discourses on Davila ii (Works, V1, 232). 
162 Ibid. v (pp. 245-46). 
163 [bid. xii (p. 270). 


164 [bid. xiii (p. 280). 165 [bid. xv (p. 286; cf. pp. 395-97). 
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has no difficulty enumerating the four noble families which have 
already arisen in Boston.’ 

To judge by Adams’ hesitation to continue the exposition of 
his doctrine, as well as by the persistence with which he re- 
turned to its defense late in life, many of his contemporaries 
must have shared something of the opposition which is ex- 
pressed by John Taylor in the criticism he directed against 
Adams in the context of a full deve.xpment of the opposed 
philosophic position. ‘“Mr. Adams’s political system, deduces 
government from a natural fate; the policy of the United 
States deduces it from moral liberty.’"*’ According to Taylor, 
government is subject to moral law, as physical being is sub- 
ject to physical law; persons are not principles, and a distinc- 
tion is necessary, consequently, between good and evil moral 
principles as well as between natural faculties. Without such 
a distinction Taylor considers Adams’ doctrine that ‘nature 
will create an aristocracy, and that policy ought to create a 
king, or a single, independent executive power, and a house of 
popular representatives, to balance it,” as a continuation of the 
position of Filmer. The principles enunciated by the state con- 
stitutions, on the other hand, are directed precisely against the 
opinions that monarchy is divine and nobility natural." Taylor 
finds that the constitutions consider a nation as made of indi- 
viduals, whereas in Adams’ system a nation must be made of 
orders; the equality which the constitutions envisage is not one 
of stature, strength, or understanding, but an equality of rights 
and duties. To Taylor’s mind, his difference from Adams 
centers on the importance which he gives to moral ends and the 
public good which is ignored by Adams. “Our policy divides 
power, and unites the nation in one interest; Mr. Adams’s di- 
vides a nation into several interests, and unites power.’”® 


166 Letter to Samuel Adams, October 18, 1790 (Works, VI, 417). 

167 An Inquiry into the Principles and Policy of the Government of the United States 
(Fredericksburg, 1814), sec. I, p. 1. Cf. Adams’ reply to Taylor, Letters to John Taylor 
(Works, VI, 443 ff.). 

68 Inquiry, sec. II, pp. 82-83. 169 Tbid., sec. VI, p. 428. 
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Such differences in the course of discussion come to center 
about the question of property, and Taylor and Adams are 
able to exchange compliments in view of the dangers which 
the doctrine of each seems to present to property. Taylor is 
concerned to avoid the two extremes advocated by those who 
would abolish private property by mobs and by those who 
would defraud it by laws to create an aristocracy.’”° To ac- 
complish that he returns, as did Paine, to a version of Locke’s 
labor theory of property. 

To understand the question, we ought previously to settle a satisfac- 
tory idea of property. Here it is probable that a disagreement will occur, 
between the disciples of corporation, monopoly and orders, and myself. 
It is acknowledged, that I do not include under the idea of property, any 
artificial establishment, which subsists by taking away property: such as 
hierarchical, kingly, noble, official and corporate possessions, incomes and 
privileges; and that I consider those possessions as property, which are 
fairly gained by talents and industry, or are capable of subsisting, with- 
out taking property from others by law.'7! 


Adams, in his reply, finds the distinctions of property a natural 
basis for the natural distinctions he discerns in the state, and 
summons against Taylor the refutations which have been di- 
rected through the ages against the Platonic communism. 


You must recur, Mr. Taylor, to Plato’s republic and the French re- 
public, destroy all marriages, introduce a perfect community of women, 
render it impossible to know, or suspect, or conjecture one’s own father or 
mother, son or daughter, brother or sister, uncle or aunt, before you can 
annihilate the distinctions of birth..... Property, wealth, riches, al- 
though you allow them to be a cause of aristocracy in your tenth page, yet 
you will not permit this cause to be “ascribed to nature.”” But why not? 
If, as I have heard, ‘‘the shortest road to men’s hearts is down their 
throats,” this is surely a natural route. Hunger and thirst are natural 
wants, and the supplies of them are natural. Nature has settled the point, 
that wood and stones shall not invigorate and-enliven them like wine.'” 


170 Tbid., sec. VIII, pp. 560-61. 
171 [bid., sec. II, pp. 112-13. 


172 Letters to John Taylor, sec. xxvi (Works, VI, 505). 
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In this controversy the writers of The Federalist would take 
their place by the side of Adams: their approach and attitude 
is comparable in most details with that which Adams expresses 
with increasing impatience through the course of his political 
career. Hamilton, in the first paper, estimates the torrent of 
passions that will be let loose in the discussion, and judges 
accurately the terms in which the opposed parties will state the 
opposition. The “enlightened zeal for the energy and efficiency 
of government” of the Federalists will be “‘stigmatized as the 
offspring of a temper fond of despotic power and hostile to the 
principles of liberty,” and the defenders of the Constitution in 
turn anticipate difficulties from ‘‘an overscrupulous jealousy of 
danger to the rights of the people.”” Somewhat later Madison 
finds the chief concern of government, as well as the greatest 
danger to the republican form of government, in faction. A 
faction he defines as a number of citizens “‘united and actuated 
by some common impulse of passion, or of interest, adverse to 
the rights of other citizens, or to the permanent and aggregate 
interests of the community.”"’3 He brushes aside two ways of 
removing faction: the first, by destroying the liberty which is 
essential to its existence, since the remedy is worse than the 
disease; the second, by giving every citizen the same opinions, 
the same passions, the same interests, since the solution is as 
impractical as the first would be unwise. 

As long as the reason of man continues fallible, and he is at liberty to 
exercise it, different opinions will be formed. As long as the connection 
subsists between his reason and his self-love, his opinions and his passions 
will have a reciprocal influence on each other; and the former will be ob- 
jects to which the latter will attach themselves. The diversity in the facul- 
ties of men, from which the rights of property originate, is not less an in- 
superable obstacle to a uniformity of interests. The protection of these 
faculties is the first object of government. From the protection of differ- 
ent and unequal faculties of acquiring property, the possession of different 
degrees and kinds of property immediately results; and from the influence 


73 The Federalist, No. X (The Works of Alexander Hamilton, ed. Henry Cabot Lodge 
[New York, n.d.], XI, 69). 
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of these on the sentiments and views of the respective proprietors, ensues 
a division of the society into different interests and parties.*74 


The latent causes of faction are therefore to be discovered in 
the nature of man. 

But the most common and durable source of factions has been the 
various and unequal distribution of property. Those who hold and those 
who are without property have ever formed distinct interests in society. 
Those who are creditors, and those who are debtors, fall under a like dis- 
crimination. A landed interest, a manufacturing interest, a mercantile in- 
terest, a moneyed interest, with many lesser interests, grow up of neces- 
sity in civilized nations, and divide them into different classes, actuated 
by different sentiments and views. The regulation of these various and 
interfering interests forms the principal task of modern legislation, and 
involves the spirit of party and faction in the necessary and ordinary oper- 
ations of the government.'’s 
The end to which the inquiry of the Federalists is directed is 
“to secure the public good and private rights against the danger 
of such a faction, and at the same time to preserve the spirit 
and form of popular government’’; and that end can be ob- 
tained by one of two means: either the existence of the same 
passion or interest in a majority must be prevented or the 
majority, having such coexistent passion or interest, must be 
rendered, by their number and local situation, unable to con- 
cert and carry into effect schemes of oppression.’” 

Interpreted in view of these considerations, fundamental to 
the discussions of the Constitution, the opposition assumes a 
familiar guise. The disapprobation which Taylor expressed con- 


174 [bid., p. 70. Cf. The Federalist, No. XLIX (XII, 37): “‘The passions, therefore, 
not the reason, of the public would sit in judgment. But it is the reason, alone, of the 
public, that ought to control and regulate the government. The passions ought to be 
controlled and regulated by the government.” 

178 The Federalist, No. X (XI, 71). Cf. Hamilton’s enumeration among “‘all the orders 
of man”’ of the assiduous merchant, the laborious husbandman, the active mechanic and 
the industrious manufacturer (The Federalist, No. XII [XI, 89}). 

176 The Federalist, No. X (XI, 73). Cf. Federalist, No. XLVIII (XII, 25), for the 
danger from passion and prerogative in the legislative branch of government and in 
democracy. Like Neville, the writers of The Federalist have no confidence in mere con- 
stitutional devices, ‘parchment barriers against the encroaching spirit of power.” Like 
Adams, they are suspicious of pure democracy: it is unable to cure the mischiefs of 
faction. Jbid., No. X (XI, 74). 














ues 








DEVELOPMENT OF THE CONCEPT OF PROPERTY 363 


cerning the principles of Adams echoes and continues the doc- 
trine of Paine and his contemporaries. Paine, to be sure, con- 
ceived property broadly, to include life and security, while Tay- 
lor limits property to the land and the produce of labor; but Tay- 
lor’s strictures against Adams take their force and justification 
from his addition to considerations of property of an appeal to 
moral rights, neglected, he contends, by Adams in his exclusive 
concern with property. Paine’s conception of property is 
therefore related to Taylor’s much as the conception of the art 
of acquisition in its broad sense in Book i of Plato’s Republic 
(or as the conception of property in general in Plato) is related 
to the conception of that art in Book iv, when the dialectical 
process has restricted the term to a narrower and subordinate 
use. 

The authors of The Federalist, on the other hand, for all their 
concern with property in its strict sense and for all their con- 
cern to begin with the nature of man and the distinctions of 
nature, are engaged in a similar dialectic. Their treatment of, 
and construction on, the passions of man relative to association 
in a state follow the general plan to control the passions which 
Plato considers in the Laws, although they place rather less 
emphasis on the virtues according to which Plato designs his 
control of the passions. The difference between the simple form 
of government which Paine, Turgot, and Taylor advocate and 
the balance of powers of Adams, Hamilton, and Madison repre- 
sents, therefore, a manner of translation of the difference be- 
tween conceptions suited to a perfect state of newly won liberty 
and independence (which the Federalists profess to be willing 
to accept if the reason of man were not fallible and if he were 
not, therefore, incapable of attaining a perfect state) and con- 
ceptions guided by the desire to curb the effects of passions in 
a second-best state, where reason is recognized to be all but 
ineffective. Federalists and anti-Federalists, therefore, can both 
invoke, without difficulty or sophistry, the word and intention 
of the state governments in support of their position. 

In the light of the shifting, deceptive opposition, moreover, 














364 INTERNATIONAL JOURNAL OF ETHICS 


the apparent tendency of both sides to approximate to more 
literal definitions becomes clearer. Locke was anxious to es- 
tablish a distinction between magistrate, father, master, hus- 
band, and lord—not, however, to discover among the relations 
implied by those terms natural parts from which to construct 
the state, but, rather like Adams and most of Adams’ com- 
patriots, to avoid the dangerous inference that the power of the 
magistrate is hereditary in a family; for the rest they are ready 
to analogize nation and family in terms of likenesses and differ- 
ences of power. In the dialectical tradition it is not important 
to find “parts” in the state; the dialectic results, rather, in 
kinds or classes usually arranged in hierarchical groups. Prop- 
erty, passion, and interest established classes in great number 
for the men who discussed the Constitution—indeed, one of 
the reasons for Taylor’s suspicion of Adams’ analysis lay in the 
arbitrarily small number of orders for which Adams’ system 
provided'?7—and at least in the eyes of the opponents of the 
Constitution, the classes were hierarchically differentiated by 
the defenders of that document. Yet there was nothing funda- 
mentally inconsistent between the two doctrines, and the dialec- 
tic of the opposition between an analysis based on the passions 
of man and one based on the rights of man was determined 
primarily by the question of the location of man in the scale 
of perfection of virtue and effectiveness of reason. 

When, therefore, the controversy subsided and attempts were 
made to express the theory of the government which had been 
defended and established in the earlier discussions, the theory 
returned frankly to the analogizing tradition: the nation is like 
the family and is concerned primarily with problems of the 
acquisition of wealth. Thus, when Thomas Cooper, Jeffersonian 
Democrat and friend of Priestley, who had come to America 
in 1793 and who had spent six months in prison in 1800 for 
libeling John Adams, published in 1826 one of the first courses 
of lectures on political economy to be offered in American col- 
leges, he announces that the new science of political economy 


177 An Inquiry, p. 408. 
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is “much the same in all its principles, with Domestic Econo- 
my.”’7* Political economy treats of the sources and acquisi- 
tion of wealth, of its prudent distribution, of its consumption, 
and of its accumulation. Much difficulty had arisen in the 
theory of political economy, as much unhappiness had resulted 
in its practice, from the deplorable error of supposing that 
national morality is a different thing from individual morality 
and dependent on different principles, and that the maxims 
of political economy have nothing in common with private 
economy.'?? Wealth and riches become synonymous terms. 

Political Economy then, treats of the sources, the production, the dis- 
tribution, the accumulation and the consumption of national wealth: the 
effect of those institutions on society which are immediately connected 
with the increase or diminution of national wealth: and the effects pro- 
duced on society itself by its increase or diminution. The end and object 
of this branch of knowledge, is to shew in what manner and by what 
means, the physical gratification of human wants can be most equitably, 
conveniently, certainly, and effectually distributed among all the classes 
of society. 

The history of the consideration of property gives some indi- 
cation of the part played by that concept in the formulation 
and organization of government intended in the Constitution 
of the United States, even apart from the specific guaranties 
to life, liberty, and property introduced into the Bill of Rights. 
That history, moreover, revealing, as it does, a constant inter- 
play of terms and the recurrence in each century of the long 
discussion of the same devices of definition ranged one against 
the other, may be read not merely to set forth the curious 
variety of past doctrines, which were once held dependent only 
on the unaccountable perversity of man, adopting in turn all 
possible themes, but to learn the methodological traits of the 
modes of definition and intellectual usage which are so fre- 
quently mingled indistinguishably with the political and eco- 
nomic aspects of the problems with which the pronouncements 
are concerned. 

178 Lectures on the Elements of Political Economy (Columbia, S.C., 1826), p. 1. 


179 [bid., p. 19. 180 [bid., p. 27. 
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The history of the later interpretation of the Constitution 
is difficult to understand apart from the peculiarities of the 
doctrinal analysis which went into the formulation of the Con- 
stitution; and, as is so frequently the case in the history of 
doctrines, men follow, without being aware of the impulsion, 
the compelling force of ideas and analyses contained in the 
form in which the problem is presented to them. Although the 
defenders of the Constitution faced the attack of men who used 
property broadly to include life and liberty, it is not unnatural 
that the interpretation of the Fifth and Fourteenth amend- 
ments should work toward a broadening of the term which 
brought it again to include liberty. The language and inten- 
tion of both the Federalists and the anti-Federalists (with rare 
exceptions, like that of John Taylor) turned to the problem of 
the acquisition and protection of private property; when social 
legislation, directed to the common good and to public interest, 
was tested a century later against such a criterion, it was not 
unnatural that the concern for the common good be translated 
into the terms of one of the number of conflicting interests. 

With increasing frequency in recent years, considerations of 
property have entered the decisions of the Supreme Court rela- 
tive to the propriety of regulations which would seem to 
envisage the common use of property; and the document 
which was drafted to balance faction against faction has effec- 
tively turned all formulations of social legislation into terms of 
private interest and faction, while public interest has reap- 
peared in the unfamiliar guise of police power. In judicial de- 
cisions in which such legislation is found to deprive employer 
of property and laborer of liberty without due process of law, 
the interpretation of the Revolutionary fathers is reinstated 
with consequences which were implicit in their words though 
neither they nor their opponents appear to have realized them, 
and freedom of a kind is again included, by definition, under 
property. 
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PLATONIC JUSTICE’ 


HANS KELSEN 


I 
HE mark of Platonic philosophy is a radical dualism. 
The Platonic world is not one of unity; and the abyss 
which in many ways results from this bifurcation ap- 
pears in innumerable forms. It is not one, but two worlds, 
which Plato sees when with the eyes of his soul he envisages 
a transcendent, spaceless, and timeless realm of the Idea, the 
thing-in-itself, the true, absolute reality of tranquil being, and 
when to this transcendent realm he opposes the perceptible, 
space-time sphere of his sensuous perception—a sphere which 
appears to us only as a domain of illusory semblance, of becom- 
ing in motion, a realm which in reality is not-being. If one of 
these worlds is taken as the subject—indeed, the only possible 
subject of valid rational cognition, of pure thought and true 
knowledge, of episteme—then the other world is the extremely 
doubtful object of sensuous perception, of mere opinion, doxa. 
This is the same antithesis which appears in the Platonic 
doctrine of finite and infinite. In the sphere of determination, 
or of the forms, the principle of freedom prevails, subject to 
final or normative law. In the sphere of uncertainty or materi- 
ality, compulsion rules according to the law of cause and effect. 
A modern philosopher might speak of this as the contrast be- 
tween spirit and nature, between value and actuality. It is the 
antithesis of art and experience, of thought and feeling, of active 
creativity and passive receptivity, of poetry and imitation, of 
unity and plurality, of totality and sum-total. Expressed in its 
most general terms, it is the antithesis of the Same and the 
Other. fs concerns human affairs, however, it is the antithesis 
of tthe immortal soul which strives for reason and divinity as 
! Translated from the German by Glenn Negley. 
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against the mortal body imprisoned in the senses, a conflict 
which was of the greatest significance in the Platonic doctrine. 
Finally, \it is the comprehensive opposition which exists in 
Platonic metaphysics between the celestial, divine beyond and 
the earthly, human world of the present. 

This multiform, protean dualism, which makes use of the 
space-time symbolism of over and under, right and left, before 
and behind, sooner and later, is, in the final analysis and in 
its most primitive sense, the opposition of good and evil. This 
ethical connotation is not the only one possible; but it is the 
primary aspect of the Platonic dualism; it is the deepest layer 
of Platonic thought in which all others take root as in a nourish- 
ing soil. The ethical dualism of good and evil is, as it were, 
an inner ring which is enveloped by the dualism of epistemology 
and ontology which grew out of and beyond the ethical dualism 
itself. 

It is evident that the key to all the oppositions in which 
Platonic thought moves, the real meaning of Platonic dualism, 
is to be found in the basic treatment of good and evil; but this 

“js true not merely because of the fact that, whenever this oppo- 
sition between the two worlds occurs in Plato’s thought, it 
appears as an opposition of values, as a separation between a 

, higher and a lower world, between a realm of value and a realm 

| without value. The situation is evident first of all in the fact 
that the ethical maintains a position of unmistakably primary 

“4 importance in the Platonic philosophy. It is only in the sphere 

| of ethics, wherein the good is freed from all the material of 


“~~ | sensuous experience, that the notion of pure thought is possible. 











~ Throughout all the manifold speculations concerned with such 
a variety of objects as is met with in the Platonic dialogues, 
through the many deviations from the main subject under con- 
sideration, the moral idea remains every steady, fixed as a 
polestar. It alone points the way through the frequent involved 
trains of thought to the final goal; and this goal of the entire 
Platonic philosophy, the goal toward which Plato strives from 
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the most diverse points of view and with the greatest energy 
from the first to the last of his works—that goal is the absolute 
good. The good, however, is inconceivable, apart from evil. If 
good is to be the object of cognition, then cognition must also 


_recognize evil; and this is true in the Platonic philosophy, which 


is by no means a doctrine of the good as it is usually represented, 
but a speculation concerning good-evil. 

It is true that the idea of the good in the Platonic representa- 
tion stands out more clearly than the conception of evil; the 
reflections concerned with good are developed with more force 
and clarity than are those which have evil as their object. It is 
natural that the will as well as the thought of the moralist 
should be directed upon the good. Evil would not be thought 
of at all were it not for the necessity of conceiving it as the 
antithesis of the good; but it remains as subordinate—merely 
tolerated in the glorious apotheosis of the good. As it is only 
a shadow in the light of the good, it must remain a shadow in 
all representations of the good. Only in the last of the Platonic 
writings does evil assume a more solid form and become estab- 
lished like the good in the form of a particular substance. Only 
in a late period of his creativity did evil become for Plato a 
reality, a being, and then only after he had been forced to 
recognize that the representation of evil as becoming in onto- 
logical dualism was, in fact, an indication of being. This is the 
reason why the original conception of Platonic dualism holds 
that only the world of the Idea partakes of real existence; the 
world of the Idea is the world of the good simply because the 
good is the central idea—in fact, the Idea. On the other hand, 
the world of things, of becoming, must be regarded as not-being, 
because this world of becoming, the empirical world of sensuous, 
perceptible reality, the temporal world of factual events—this 


\is the world of evil, in so far as it is in opposition to the world 
lof the good. It can be none other than a world of evil, although 


Plato did not explicitly designate it as such. By definition, only 
the good shall be; evil shall not be; and for this reason, evil is 
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not-being, and only the good is being. For ethical thought, 
shall implies being; because the moralist intends that evil shall 
not be, it becomes for him not-being. In this manner he satisfies 
will by cognition; and this primacy of the will over cognition, 
which is decisive for moral character, appears as the primacy 
of obligation (shall) over existence (being), of value over ac- 
tuality. 

In the pure system of the good there is no place for evil. This 

is expressed in the Platonic speculation concerning good-evil, 
as well as in other such speculations, by denying the quality of 
_being-to evil or its ontological representation. What shall be, 
is; it has “real” existence even though—or because—that which 
appears to us as being, shall not be. For this reason, it is neces- 
sary that a distinction be made between true or real being and 
apparent being; that which has being from an ordinary point 
of view must be reduced to the status of a mere semblance of 
being. Thought which is directed toward true being must be 
placed above the sensuous perception of thissemblance of being; 
ethics must take precedence over natural science in order that 
the good, that which shall be, can be asserted as really being. 
On the other hand, that which appears as being for ordinary 
perception shall not be, because it is not the good; it is evil, 
and as evil it is not-being. Similarly, every attempt to explain 
the world in ethical terms, every speculation concerning good 
and evil, has done violence to the naturalistic conception. The 
world-view which is based upon the reality of sensuous experi- 
ence, i.e., knowledge afforded by nature, is directly inverted by 
the view which has its origin in the ethical justification of value 
and spirit. 

Because evil is the complete negation of good, ethical dual- 
ism in its original sense is absolute. The tendency to give ab- 
solute form to conceivable oppositions is a rather sure sign of 
normative ethics, of contemplation directed finally to value 
rather than upon reality, to the transcendental shall rather than 
upon empirical being. In contrast to normative ethics, empiri- 
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cal investigation will if possible avoid working with opposites. 
Rather will it endeavor to relate whatever oppositions are pre- 
sented, i.e., to assume degrees of difference, gradual passages 
from one to another, arranging the abundance of phenomena 
in a series according to quantitative differences so that each 
passes over into the other. It is, therefore, concerned above all 
with the notion of evolution. Even the history of Greek thought 
shows us how the cognition of nature undertook to free itself 
of religious and ethical speculation by making relative the oppo- 
sites upon which such speculative views of the world are based. 
In general, all such opposites of religious and ethical specula- 
tion are derived from the fundamental opposition between good 
and evil. Thus, the process of making relative this fundamental 
opposition of good and evil is one of the bridges by means of 
which ethics passes over into natural science. The decisive point 
in this process is this: Not only the good, but evil also, is con- 
ceived as being, as reality; conversely, empirical reality is per- 
ceived not only as evil, but also as good, as a mixture of good 


and evil. This process of making relative the opposition be- 


tween good and evil is the first step toward the self-dissolution 
of speculation concerning good and evil; that speculation is 
driven backward in favor of the cognition of empirical reality. 

In the original Platonic conception of world-structure, there 
is clearly present an inclination to make absolute this funda- 
mental dualism of good and evil. Between the two worlds into 
which the whole universe is split, between the realms of opinion 
and knowledge, Plato assumes an unmitigated opposition. If 
the path which leads from the world of mere appearance to the 
perception of true being is to be followed, it is necessary that 
there be a complete liberation from the world of sensuous ex- 
perience, a radical ‘‘about-face”; but this complete turning- 
away from the world of sensuality to the spiritual world would 
be incomprehensible if it did not at the same time signify a 
turning-away from evil and a turning-toward the good. What 
Plato means by the famous image of the cave is: That the 
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true analogy for this indwelling power in the soul and the in- 
strument whereby each of us apprehends is that of an eye that 
could not be converted to the light from the darkness except by 
turning the whole body. Even so this organ of knowledge must 
‘be turned around from the world of becoming together with the 
entire soul, until the soul is able to endure the contemplation 
of essence and the brightest region of being. And this, we say, 
is the good, do we not? In this connection, however, we are 
told that the soul, although possessing good power of percep- 
tion, cannot completely achieve this “‘turning-around’’; it is 
“forcibly enlisted in the service of evil, so that the sharper its 
sight the more mischief it accomplishes”; it is burdened by 
“the leaden weights, so to speak, of our birth and becoming, 
which . . . . turn downwards the vision of the soul.’’? Only if the 
sphere of sensuous perception signifies the evil, and that of 
thought indicates the good, can one understand the refusal to 
unite perception and thought. In this doctrine of complete re- 
versal there is expressed neither a psychological nor an episte- 
mological insight. Only the ethical experience of a sinner who 
(has become a saint can approach awareness of the typical ad- 
venture of such an overwhelming conversion. It is the specula- 
tion on good and evil which co-ordinates the opposites of sensu- 
ous perception and thought with those of the particular and the 
idea, respectively; and thus the opposition is maintained right 
into the absolute itself. 

On the other hand, there is evidence in Plato’s doctrine of a 
tendency to make these opposites relative. His thought is as 
divided as the world which it reflects. Thus one sees in his work 
a rugged dualism which tolerates no bridges over which cogni- 
tion might proceed from one world to the other, and a profound 
pessimism which denies this world and the possibility of know- 
ing it in order to affirm that other world in being and knowing. 
Plato expresses a pessimistic dualism which is as extreme as 
any ever dared by a genius who scorned nature and natural 


2 Republic 518-19 (Shorey). 














W- 


1g. 
as 








PLATONIC JUSTICE 373 


science. It is extreme in that he denies the possibility of em- 
pirical science and proclaims the only object of true perception 


“ to be that which lies beyond experience. At the same time, he 
is obviously striving to fill up in some manner the chasm be- 


tween the two worlds by shoving in a middle term—a mediator 
for the implacable opposition of these products of dualistic 
speculation. This doctrine of mediation appears in many forms; 
but always it is the symptom of a turning-away from pessimistic 
dualism to an attitude which recognizes also the reality of the 
empirical world. 
II 

The intellectual activity of great moralists is rooted in their 
personal life to a greater extent than is true of other thinkers, 
because all speculation of good and evil arises out of profound 
moral experience. So the compelling pathos which appears in 
the work of Plato, his tragic dualism and the heroic effort to 
overcome it, are deeply grounded in the particular character of 
Plato as an individual, as well as in circumstance and in the 
conditioning of his personal attitude toward life by these factors. 

The course of Plato’s life is essentially determined by the 
passion of love, the Platonic Eros. The image of Plato’s life 
which can be made out from the documents left by him does not 
picture the cold, contemplative nature of a scholar who is con- 
tent to look upon the world merely as an object of knowledge. 
Here is no philosopher whose meditation and endeavor are 
directed solely to the observation and penetration of the ma- 
chinery of human and external phenomena merely to the end 
of attaining an explanation of the perplexities of experience. 
Rather, there appears here a soul shaken by the most violent 
passions, a soul in which there lives, in intimate and inextricable 
union with his Eros, an indomitable will to power, the power over 
men. To love men and at the same time to shape them, to 
love them in the very shaping itself, and to make their com- 
munity into a community of love—this is the aspiration of 
Plato’s life. His aim was to form men and to reform their 
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community. Thus, there is nothing with which his thought is 
more concerned than with education and the state; and, as a 
consequence, his greatest problem becomes that of the good or 
|justice, which in itself constitutes the only justification for the 
| government of men over men, the only legitimate aspect of 
\education and the state. The pedagogical and political passion 
of Plato, however, has its origin in his Eros. Having once recog- 
nized that this Eros is the dynamic source of the Platonic phi- 
losophy, we cannot then ignore a consideration of the peculiar 
nature of that Eros, for it is the nature of the Eros which deter- 
mines Plato’s personal relation to society in general and to the 
democratic society of Athens in particular. It is likewise the 
explanation of his flight from the very world he desires to domi- 
nate, in order that he may the better model it according to his 
own desire. 

This Eros, the love of youths, set Plato in opposition to 
society and to the world in general, for it does not appear in 
him as an extension and enrichment of the normal sex life as 
was the case in the aristocratic Athenian society (but only in 
this, and not in the lower social levels). Plato excludes the 
normal sex life. As a rule, those who loved beautiful youths had 
also a wife and child at home, as did Socrates; but no woman 
played any part in Plato’s life. Marriage, which was surrounded 
with a halo of sanctity by Greek religion, and the family, which 
was a fundamental element of the Greek state, remained foreign 
to Plato, who spent his life in a circle of men. He felt himself 
unable to fulfil the most important patriotic duty—that of pro- 
viding the state with new citizens by begetting legitimate off- 
spring; and this must have been all the more painful to him 
because his entire intellectual attitude was directed against the 
moral decline of the time and aimed at the re-establishment of 
ancestral morality. In this complete singularity lies the danger 
of a profound conflict with social reality, the laws of which are 
strange to the philosophic temperament. Outside of cultured 
Dorian circles, and especially in Athens, pederasty was looked 
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upon with contempt; perhaps because of its very prevalence 
in certain circles it was considered an unnatural vice. No 
trace of it is to be found in Homer. The great tragedians, 
Aeschylus and Sophocles, in spite of their personal inclinations, 
appear not to have dared to declare themselves publicly in favor 
of it. Euripides directly disapproved of it; comedy, especially 
the works of Aristophanes, scourged it with the sharpest scorn 
and irony; the Sophists attacked it decisively. Even the Athe- 
nian penal law shows a clear tendency of opposition to peder- 
asty. 

The severe attitude of condemnation which Athenian society 
took against this Eros is indicated, although indirectly, in the 
Platonic dialogues Symposium and Phaedrus, wherein Plato de- 
fended this boy-loving Eros against the official view, confessing 
to it himself, although only in its spiritualized form. But the 
Eros was characterized by the old Plato in his last work as 
dangerous for the state, as the source of ‘countless woes both 
to individuals and to whole States.”’ This was undoubtedly 
written at a time when Plato had been freed from the tyranny 
of this Eros. As a youth and as a man he avoided open conflict 
only by the endeavor which he made from the very beginning 
with unparalleled energy and great moral strength to spiritualize 
this Eros. Because Plato regulates his Eros in the service of his 
philosophy, the vision of beloved boys is explained as the first 
step on the road to knowledge of the good. In doing this he 
strips his Eros of the sensuality which is its very nature, com- 
pletely sublimating it under the pressure of social views and his 
own moral convictions. He thereby achieves for himself the de- 
sired justification of the Eros. It is in the Symposium, that su- 
preme song of Platonic love, that the philosopher justifies his 
Eros (from which he may have suffered more than the dialogue 
indicates), thereby justifying himself, and at the same time 
justifying the world itself. To Socrates’ question concerning the 
real nature of the Eros, Plato has the prophetess Diotima 


3 Laws 836. 
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answer: “He is a great spirit [daemon], and like all spirits he is 
intermediate between the divine and the mortal . . . . the medi- 
ator who spans the chasm which divides them, and therefore 
in him all is bound together.”* What had originally split the 
Platonic world unites it once again. Eros produced the separa- 
tion; Eros is responsible for the reunion. 
With this the Platonic dualism takes an optimistic turn. 
} With the tendency to make the opposition of good and evil 
/ relative, the Platonic philosophy turns its attention to this 
world and aims at a unified world-view which will comprise 
, nature. The nature which it comprises will not be considered 
merely as ethical, but will be conceived as itself being because 
it is no longer conceived as positively evil. This new direction 
of his thought leads him back to society and the state. In this 
connection it is of the greatest importance to note that Plato, in 
the speech of Diotima—as in the speeches of all the guests at the 
banquet—emphasizes the social nature of his Eros as a defense 
against the usual reproach that it is inimical to society and 
dangerous to the state. Plato affirms repeatedly that the boy- 
loving Eros, if it is spiritualized (and it is the only love capable 
of spiritualization), will propagate itself. Through the proph- 
etess he makes it known that the most beautiful children propa- 
gated by this spiritual Eros include not only poetry and the 
works of sculpture but also the arts of social order, of constitu- 
tions, laws, and works of justice. Among these “immortal chil- 
dren,’ who are more valuable than mortal offspring, Plato 
names the laws of Solon, and the children “Lycurgus left be- 
hind him to be the saviour, not only of Lacedaemon, but of 
Hellas.’’s This is a great confession for Plato, for these are the 
children which his Eros desired: the best laws, the just order 
of the state, the right education of youth. Here is revealed most 
clearly the inner connection which existed between the Platonic 
Eros and his will to power over men, between his erotic and his 
pedagogico-political passions. 
4 Symposium 202 (Jowett). 5 Ibid. 209. 
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III 


Recent investigation of Plato has to a great extent shaken the 
opinion that Plato was a theoretical philosopher whose aim was 
the establishment of a rigorous science. Today it is known that 
Plato was by temperament more a politician than a theorist. 
One considers him today as a Herrenmenschen of an imperious 
temperament; one sees in him primarily the educator and found- 
er. Whether he really was such a person, whether he actually 
possessed the characteristics which accompany the will to 
power, whether he had the capacity of a genius of action, one 
may perhaps doubt. We can be certain only that his personal 
ideal lay in this direction: He desired what for reasons of ex- 
ternal circumstance was forever denied to him. His entire intel- 
lectual position is less a view of being than a regard for the 
shall which always is directed to will rather than to cognition; 
and since his ethical political will was thoroughly grounded in 
metaphysics and is consequently expressed in an outspoken 
religious ideology, his works give not so much the impression of 
a learned system of moral science as of a prophecy of the ideal 
state. Plato is revealed less as a psychologist or a sociologist 
concerned with social reality than as a preacher of justice. 

Testimony of this is to be found primarily in Plato’s auto- 
biography, the so-called Epistle VIT, in which the now old man, 
in one of his most serious moments, gives to the world an ac- 
count of his life. Here Plato confesses that his real desire, from 
youth onward, has been politics, and that he has waited all his 
life for the opportune moment to act. But even if we did not 
have this confession of Plato, it is nonetheless clear from his 
dialogues themselves that there existed for him this primacy of 
political will over theoretical knowledge. The fact that the prin- 
cipal problem of his philosophy to which all others are sub- 
ordinated is the question concerning justice betrays the fact 
that above all he is interested in finding a moral foundation for 
activity. From an abundance of detail in Plato’s writings it ap- 
pears that the keynote in the explication of this great political 
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passion is his ardent desire for mastery of the state. Even 

though it had not been expressed in direct and indirect intima- 

tions, yet he is betrayed by the principal theme of the Platonic 

philosophy that it is to be the task of the philosophers to rule. 

He is stubborn in this demand that all power in the state be 

vested in philosophy, but not in just any philosophy. Power is 
[to reside in the one true philosophy which alone leads to the 
( perception of justice and makes legitimate the claim of mastery. 
The Platonic doctrine is this true philosophy. 

Further, it is not only in Plato’s work that indications are to 
be found of this political passion but likewise in his very life. 
His life stands in the shadow of a political undertaking that 
dated from his first journey to Sicily, when he was about forty 
years old, an undertaking which concerned him almost until his 
death, and which made unhappy the latter days of his life. 
This was the effort of Plato to win over to his ideas the tyrant of 
Syracuse, Dionysius II. Plato was driven to this fatal step by 
his demonic Eros and by his passionate love for Dion, a young 
relative of the tyrant. Dion, animated perhaps by the best of 
intentions, perhaps only to realize the political ideals of Plato, 
attempted to seize control of Syracuse. This effort however only 
succeeded in involving the Platonic Academy, or at least its 
most prominent members, in a bloody civil war, in the course of 
which was destroyed the great Sicilian empire founded original- 
ly by Dionysius the First—one of the strongest state organiza- 
tions achieved by Hellenism, and perhaps its last stronghold in 
the ancient world. The name of the Platonic Academy was not 
exactly covered with honor in this catastrophe. 

The role which the Platonic Academy played in the ques- 
tionable undertaking of Dion—a role which Plato tacitly toler- 
ated—is not the only ground for suspecting that the Academy 
was not, as it has so long been considered, merely a school of 
learning, peaceful, withdrawn from the cares of the world, and 
devoted to pure science. The Academy which Plato had 
founded soon after his return from his first voyage to Sicily, and 
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which received encouragement especially from aristocratic cir- 
cles, was not, as recent investigation has shown, merely a school 
of learning, but a community patterned upon the Pythagorean 
society, a community founded upon the Platonic religion and 
the Platonic Eros. It is particularly in the political function of 
the Academy, in its character as a preparation for the vocation 
of statesmanship, that one recognizes its primary object. The 
decided anti-democratic, aristocratic tendencies of the Academy 
made it a stronghold of reactionary thought; but it was not 
only the center of conservative politics, being likewise the 
center of political activity as is indicated by the adventure in 
Syracuse. The attitude of the Academy corresponded to the 
fundamental intellectual position of Plato; and this Platonic 
philosophy was for the school at once the compensation for 
politics and the virtual cell of its ideal state. The literary work 
of the Academy was not directed so much upon exact science as 
upon ethical and mystical speculation. Thus the school has cor- 
rectly been termed a “metaphysical sect’’; it indicates the final 
conclusion of the Platonic attitude as exemplified in the last 
years of Plato’s life. This position is marked by a complete 
turning-away from Socratic rationalism through a continually 
increasing insight into the transcendental nature of the object 
‘of all ethical cognition, together with a conviction of the impos- 
| sibility of representing its result rationally. Because the irra- 
“tional does not lend itself to rational-expression, Plato resorts 
more and more to myths when he wishes to explain that which 
he considers essential. No man of science would do that. 
Plato discovers something higher and more important than 
exact theory lying close to his heart, and in attempting to give 
it expression he speaks in dark prophetic words like a seer of the 
world beyond, rather than as a scientist of this world. 

Plato has perplexed his readers by the repeated and un- 
equivocal declaration that his published works are not to be 
taken as expressing his true thought, that in fact they are not 
even to be considered as his own work. If one may consider 
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Epistle IT as genuine, then Plato has said that he wrote nothing 
upon the real subject of his philosophy nor upon the ultimate 
or highest problem thereof. In this letter, the statement is made 
that: “‘No treatise by Plato exists or will exist, but those which 
now bear his name belong to a Socrates become fair and 
young.’ This is not the attitude of a scholar whose thought is 
directed to scientific knowledge; it is not the act of a man of 
science defending his theory simply to shake off the responsi- 
bility for works published over a period of years and to refuse 
to rise in their defense. That is rather the way of a politician 
for whom the theory is not an end in itself, but the means to 
an entirely different end: namely, to an end which seeks, not 
to quench man’s thirst for knowledge, but rather to determine 
his will, to form his character, to educate and to govern him. 
We must then admit that there is no specific Platonic theory 
anywhere, i.e., there is no doctrine which is inseparably con- 
nected with the name of Plato, at least none of which we have 
knowledge. This is as Plato wished. 

There is a profound significance in the peculiar fact that 
Plato never appears as the representative of the opinions de- 
veloped in the works which bear his name; he first presents 
these views through the person of Socrates, later through an- 
other, the Athenian Stranger. That is the real reason why he 
chose the dialogue form. Doubtless this literary form appealed 
to his disunited nature, torn as it was with a tragic conflict; it 
was more appealing to him than the monologue form of a 
scientific treatise in which only one opinion appears, and which 
thus can present only one side of a given problem. Who could 
feel more keenly than Plato the necessity of allowing his adver- 
sary as well as himself an opportunity to speak? Plato had this 
very adversary in his own breast, and it was only by allowing 
him to speak that Plato could be delivered of his internal con- 
flict. 

Plato found, however, another and even greater value than 


6 Epistle IT 314 (Bury). 
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that of catharsis in the dialogue form; he discovered in this kind 
of presentation a possible escape from the necessity of identi- 
fying himself positively with any theory, however well founded 
it might be. The dialogues are dramatic, and in drama none 
of the opinions expressed by the persons acting can positively 
be taken as the opinion of the dramatist; and this is true even 
though the dramatist allows the actor to develop an opinion 
with all the force of persuasive rhetoric, or even to attest it by 
his activity. In the same manner Plato is unwilling in the last 
resort to take upon himself the doctrine which he expresses 
through Socrates. Because the non-rational nature of this doc- 
trine precludes its statement, he will not even agree that what 
Socrates has said is the substance of his thought. It has re- 
peatedly been said that Plato is not only a philosopher, but 
also, indeed even more, a poet; and that many of his works 
present beautiful dramas rather than the results of scientific 
research. Indeed, Plato is a poet in the sense that he is little 
concerned with what his characters say; whether their declara- 
tions are more or less true is a matter of little consequence to 
him. That to which Plato does attach the utmost importance is 
the effect produced by these speeches, their dialectical move- 
ment to a breath-taking climax, and the descending relief of 
dissent; but this technique is not productive of scientific con- 


clusions. Plato is indeed a dramatist, except that his desired 


effect is not aesthetic, but of a religious and moral nature. 
Plato’s knowledge is therefore not an end in itself. Science for 
him, as for the Pythagoreans, is only a means to an end. Man 
needs knowledge in order to act rightly; and just for this reason, 
the only real knowledge is that of the good, of divinity. 

A world separates this Platonic conception from that of 
modern science, which rests upon the fundamental presupposi- 
tions that knowledge is to be sought for its own sake, that 
science be not directed toward any object outside itself, that its 
conclusions are not to be determined by the necessities of will 
and activity, i.e., by ruling and being ruled, namely, by politics. 
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Science is therefore primarily natural science; but it is likewise 
true that the science of man’s will and activity and of the rela- 
tion of men in society, even the modern science of the state, of 
law, and of society, rests upon an inexorable postulate of com- 
jean independence from politics and from religion. To know 
| the world, either as nature or as society, is an entirely different 
\end than that of determining the world by will, of forming or 
eforming it, of educating or dominating it. It is the vital law 
of all pure knowledge that it be carried on for its own sake. This 
law applies especially to the social sciences, for when these 
sciences are placed in the service of politics they can no longer 
serve the ideally objective truth but must become an ideology 
of power. How great was the tendency of Platonic philosophy 
in this direction is indicated by Plato’s conception of truth. 
This doctrine of truth, which is so characteristic of his thought, 
together with his conception of love, can be taken as symbolic 
of the Platonic thought. 
IV 
{ The Platonic conception of truth set forth in the Republic is 
{ the doctrine which justifies, even necessitates, the lie as the 
| means to the best government; and this implies the further dis- 
| tinction of bad and “true” lies. A “true” lie is wholesome, a 
| state truth, the raison d’état. Plato says that in the ideal state 
(which is the state governed by Platonic philosophy), govern- 
ment must use many frauds and deceits for “the welfare of the 
| governed.” 

The necessity for lies on the part of government appears, to 
cite but one example, in the state regulation of birth control. 
The couples selected under state guidance for the purpose of 
propagation must be deceived in order that they will not con- 
sider themselves merely as instruments in the hands of the gov- 
ernment. They must believe that fate has destined them for one 
another; and for this purpose, Plato devises an ingenious sys- 
tem./ According to his plan, parents whose children are not 
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the blame upon chance rather than upon government.’ Plato 
lexcludes the painter, and also the poet who merely imitates, 
from his ideal state because these arts are “delusions” and not 
‘strictly true;* yet he has not the least scruple about this mon- 
\strous infringement upon the most intimate realm of man’s life. 
(In this personal sphere lies a vital state interest, and the interest 
\of the state, which in the ideal state coincides with justice, is 
above all else in importance—even above truth itself. The max- 
im that “the end justifies the means” stands out quite clearly 
as a principle of Platonic political theory; and this maxim is a 
direct consequence of the primacy assumed by will over knowl- 
edge, by justice over truth. From the political point of view, 
Which is of greater importance than all others, it is not so essen- 
tial to know whether what the subjects believe is true as it is 
to know whether what they believe is useful to the state, wheth- 
jer it is to the interest of maintaining a just order in society. 
‘Therefore, Plato claims the right of government to determine 
‘the opinion of its citizens by any means which appear appro- 
ipriate. In the dialogue Laws, Plato makes a number of sur- 
prising proposals in this connection.? To cite but one example, 
it will be remembered that Plato, in order to engender and 
guarantee a suitable attitude on the part of the citizens, pro- 
poses to divide them into three choruses: one for boys, one for 
youths, and one for old men. These choruses shall be required 
to sing the songs which are prescribed by the government— 
songs embodying teachings which are of use to the state; above 
all, they must proclaim the teaching that justice is conducive to 
happiness, injustice to unhappiness. Thus the belief is propa- 
gated. 

In this connection, Plato says: “And even if the state of the 
case were different from what it has now proved to be by our 
argument, could a lawgiver who was worth his salt find any 
more useful fiction than this . . . . or one more effective in per- 
suading all men to act justly in all things willingly and without 
7 Republic 459. 8 Ibid. 602. 9 662-66. 
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constraint?’’** It is conceivable that there will be opposition to 
this program from the old men, for it is natural that with in- 
creasing years one feels a growing timidity about singing and 
dancing in public; thus it will be necessary to see that the mem- 
bers of the third or Dionysian chorus are induced to intoxication 
under the direction of a government official. In this drunken 
Bate they may be as easily managed as children. These state- 
ments are the more remarkable because Plato is clearly aware 
of the dangers of alcoholism and desires that the consumption of 
wine by the rest of the population be severely limited. He states 
ere the famous simile of men as puppets in the hands of 
divinity; the divine operator of the puppet-show.” In like man- 
ner government, which is the representative of divinity, may 
manipulate the wires while keeping itself invisible as far as pos- 
sible. The only justification of this procedure is that it is for 
‘the best interests of man—that only in this manner can justice 
\be realized. Plato makes other proposals of the same sort, 
namely: that science, poetry, and religion are exclusively the 
servants of the state in their function as producers of ideologies. 
ndeed, he goes so far as to propose the suppression of all liberty 
of thought by instituting a state monopoly upon ideology— 
¥ \construction under a dictatorship to which not only the will and 
activity of men must submit, but also their opinions and beliefs. 
- It is perhaps not surprising to find that Plato as a politician 
| or theorist of politics takes a position similar to that of pragma- 
tism, namely, that which declares that what is useful for the 
state, and therefore constitutes justice, likewise constitutes 
truth. In his capacity as an epistemologist and psychologist, 
however, one cannot escape the occasional impression that 
Plato is making the reservation of a possible duality of truth, 
although he does not say so directly. How else can we explain 
the fact that he develops, on the one hand, his theory of ideas 
with a pronounced monotheistic tendency, and, at the same 
time, affirms the official religion of the people which with its 
 [bid. 643. 
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multiplicity of anthropomorphic gods was quite incompatible 
with this monotheism? Again in his theory of ideas, only the 
universal has eternal being, which is generally denied to par- 
ticulars; yet the Platonic conception of the immortality of the 
soul attributes eternal being to the individual personality of 
man in its most particular form. Further, why is it that in a 
work which is so extremely personal in nature as is the Sympo- 
sium, no reference whatever is made to the immortality of the 
soul in the sense of a continuation of an individual soul-sub- 
stance, but only reference in a figurative sense to the continua- 
tion of name and glory? 

One hesitates to suggest that only simple contradictions are 
to be found in the thought of such a powerful intellect as that of 
Plato. The inclination is rather to admit that Plato was well 
aware of these differences in his doctrine; that they represented 
for him different degrees of truth analogous to the different 
degrees of the Eros; that there appeared for Plato in particular 
fa pedagogic, political, religious truth in addition to scientific 
‘rational truth. Plato considered the political religious truth to 
be the more important, and it therefore occupies a position of 
\primacy in relation to rational truth. In describing how the 
soul reaches the other world after death, Plato says: 

A man of sense ought not to say, nor will I be very confident, that the 
description I have given of the soul and her mansions is exactly true. 
But I do say that, inasmuch as the soul is shown to be immortal, he may 
venture to think, not improperly or unworthily, that something of the 
kind is true. The venture is a glorious one, and he ought to comfort 
himself with words like these, which is the reason why I lengthen out the 
tale.’ 


When Plato teaches in the Meno that knowledge depends upon 
the recollection by the soul of what it has seen in the other 
world before its birth, he adds: ‘Some things I have said of 
which I am not altogether confident.’ The decisive argument 
which he adduces in opposition to the sophistic teaching of the 


™ Phaedo 114 (Jowett). 13 Meno 86 (Jowett). 
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impossibility of any knowledge is that the Platonic doctrine is 
to be preferred because that of the Sophists “will make us idle, 
and is sweet only to the sluggard; but the other saying will make 
_us active and inquisitive.’”** Plato establishes the truth of his 
doctrine by reference to its vital utility. It is a pedagogical 
political truth which he characteristically supports, not by 
scientific explanation, but by reference to ancient teachings of 
religion. 
This is the presupposition which one must understand before 
his doctrine of justice can be fully comprehended. 


V 

The dialogues written by Plato in his youth while he was yet 
under the influence of Socrates, wherein he treats either directly 
or indirectly of the problem of justice, lose themselves in a 
sterile analysis of concepts, in empty tautologies; they are more 
or less without result. Especially characteristic of this early and 
wholly rationalistic period of Plato’s creativity is the Thrasy- 
machus, a work probably begun after Plato’s first voyage to 
Syracuse. It was not entirely finished, at any rate it was not 
separately published; but it was later incorporated in the first 
book of the Republic. After a rather protracted discussion in 
which Socrates has tried by every available means to reach a 
definition of justice, this section of the Republic finally ends in 
Socrates’ declaration that for him the result of the entire dis- 
cussion is merely the information that he knows nothing, for 
the real and decisive question as to the essence of justice has 
not been discussed. As long as one does not know what the just 
lis, one can hardly arrive at a decision as to whether or not it is 
a virtue, or whether the just man is happy. If the assumption 
just made concerning the origin of the first book of the Republic 
be correct, then the last words constitute a transition by means 
of which Plato has inserted the thought of a much earlier period 
into a work of his adult mature years. These words reveal to 


14 [bid. 81. 
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us the reason why the Thrasymachus remained unfinished: 
Socrates, with all his rationalistic speculation upon concepts, had 
not been able to lead Plato to a knowledge of the nature of 
justice. When Plato left his Thrasymachus unfinished, he stood 
at the turning-point of his life, on the eve of a journey to 
southern Italy, where he became acquainted with the political 
and religious metaphysic of the Pythagorean school. This 
pythagoreanism became a new guide for him, a guide to which 
he remained faithful throughout the rest of his life. He believed 
that in pythagoreanism he had found the answer to the most 
burning question—the mystery of justice. 

The essence of the Pythagorean doctrine, which on this point 
agrees with the wisdom of the Orphic mysteries, is the belief 
that after death the soul of man will be punished for evil done 
and rewarded for the good. This punishment and reward may 
be accomplished in another world or by means of reincarnation 
in this world. The implication of this ethical religious con- 
ception, and it is the same wherever found, is a justification of 
the world as given, and especially of social phenomena. This 
results from the conviction that good will finally triumph over 
evil. From a political point of view, this metaphysic of a future 
world of souls, or metempsychosis, indicates a doctrine of jus- 
tice whose essence is retribution. In so far as this retribution is 
not realized in this world in the lives of good and bad men, it 
will be put off to the other world or to a second life in this 
world. This is the doctrine presented by Plato in his dialogue 
Gorgias, which was written either during his first voyage or 
immediately thereafter. The principal moral theses of this work 
are: that it is better to suffer injustice than to commit it, and 
that it is better to submit to legal punishment than to evade it. 
The final proof of these theses does not rest upon the rather 
doubtful demonstration of Socrates, the principal figure in this 
dialogue also; rather, they depend upon the splendid myth 
which Plato relates in conclusion, wherein he describes how the 
good are rewarded and the evil punished in the other world. 
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This prophetic belief is first set out in the Gorgias, a belief that 
justice is retribution, and indeed that essentially it is retribu- 
__ tion in the other world. This conviction dominates the work of 
‘Plato from this point until his death; it constitutes the leitmotif 
of the second great dialogue devoted to the problem of justice, 
the Republic, the masterpiece of Plato which stands at the very 
center of his entire creativity. 
.— This work begins and ends with the myth of retribution in the 
,. jother world;*s and this conception serves as the frame of refer- 
“ence for all that is to be said in the Republic about justice. It 
might appear that it is precisely in this dialogue that Plato 
[shows an inclination to separate the idea of justice from that of 
|retribution, for it is here that one of the speakers, Adeimantus, 
|supports the view that justice is not adequately praised if one 
‘continues to refer only to the reward of good and the punish- 
|ment of evil. If one is to commend justice sufficiently, he must 
‘represent it without any reference whatever to retribution. 
Socrates does not contradict this assertion at the time; but at 
the end of the dialogue he expressly repudiates this earlier tacit 
| admission. Plato closes the Republic with an account of a story 
by a mysterious stranger risen from the dead, who reports the 
things which his soul has seen in the other world. It is the same 
vision, with certain digressions, as is contained in the final myth 
of the Gorgias, namely, the realization of divine justice as retri- 
bution in the other world-] Plato remained faithful to this con- 
ception even in his last dialogue, the Laws. 
The acceptance of a retribution in the other world necessarily 
implies a belief in the soul. In searching for justice in the other 
,, fworld Plato found the soul in this world, indeed found it within 
‘ (man. The soul must continue to live after death in a transcen- 
dental sphere in order that it be the object of retribution. The 
rintimate connection between Plato’s doctrines of the soul and of 
\justice is obvious, not only in the fact that he always presents 
the one in conjunction with the other, especially in his principal 
5 Republic 330-31. This passage is generally overlooked. 
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work on the doctrine of the soul, the Phaedo, but likewise in the 
modifications through which the doctrine of soul passes. This is 
indicated by the transition of the conception of soul as a unity 
to the conception of the tripartite soul; and this transition is 
parallel to corresponding modifications in the doctrine of jus- 


tice. As the problem of justice inevitably leads to the doctrine 


of the soul, so this latter leads to the doctrine of ideas. The be- 
lief in the realization of justice in the other world compels the 
conception of a future existence of the soul; the necessity of a 
cognition of the nature of justice leads to the conception of a 
pre-existence of the soul, to the theory of knowledge as reminis- 
cence by the soul of what it has been in the other world before 
its birth to this world. This theory is developed for the first 
time in the Meno; and here lies the germ of the doctrine of 
ideas. What the soul has seen in its pre-existence is ideas, and 
above all, the idea of justice. 

While Plato identifies justice with retribution, he does not 
merely take over the Orphic, Pythagorean doctrines, but he 
adduces as the basis of his view the notion of the Greek people 
which has come down from antiquity. It might appear, and it 
may so have seemed to Plato when he wrote the Gorgias, that 
with the formula of retribution he has given the answer to the 
question concerning the nature of justice. But this answer is 
only an apparent answer; it gives no real information as to the 
nature of justice. Fundamentally it describes only the actual 
function of positive law, which merely connects the facts of 
injustice in one of the deeds conceived as evil with the com- 
pulsory consequences of that injustice. It only reflects the ex- 
ternal structure of the existing social order which is a system of 
sanctions; and this order is justified by representing the mecha- 
nism of guilt and punishment as a special case of the general 
law of retribution, i.e., as the will of divinity. Taken by itself 
the concept of retribution is just as meaningless as is that of 
equality, which is usually considered to be the characteristic 
of justice. / Indeed, justice is itself the formula of equality, since 
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it says nothing more than that the good will be for the good, 
evil for the evil; that like is for like, which, in its primitive 
meaning, amounts to saying ‘“To each his due.”’| But what is the 
good, what exactly is the nature of that good of which evil must 
be the negation? This decisive question remains unanswered. 
The question as to the nature of justice thus resolves into the 
question concerning the nature of the good. 

This is exactly the turn taken by the problem of justice in the 
doctrine of ideas; for the central idea—the idea from which all 
other ideas derive their illumination, the idea which lies beyond 
the sphere of all other ideas in a realm of pure being—is the 
idea of the good. It appears thus in every representation of the 
doctrine of ideas given by Plato in his great dialogue on justice, 
the Republic. Here the relation between good and justice is in- 

icated by the determination of justice according to its “use- 
ulness”’ or practicability, which is to say that the idea of justice 
erives its only value from the idea of the good.” The good is 
us the substance of justice, and for this reason Plato fre- 
uently identifies them. If these two be separated, then jus- 
tice, as retribution, is merely the technique for the realization 
lof the good. Then justice, in so far as it refers to earthly mat- 
| ters, is the state, functioning as the apparatus of retribution. It 
lis the state which must guarantee the triumph of good over evil 
in this world. Since the good is strictly a social category, it 
follows that it is only in the state that man can act in conformity 
with the good; indeed, it is only in the state that man as its 
organ can even know the good. Therefore, it appears that the 
dialogue which names itself “the State” is designed to furnish 
an answer to the question concerning the substance of justice. 
Therefore, the central point of the Republic is in the explication 
of the problem of the good; and it is for this reason that the cul- 
mination of this work on the state is the theory of ideas, the 
highest of which appears to be the idea of the good. 
What the good actually is, however, one does not learn from 
6 Tbid. 505. 
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this dialogue, which confines itself to the affirmation that the 
good exists. The whole grandiose heaven of ideas which is 
erected beyond the earthly world is but the philosophical and 


poetical expression of this affirmation. Thus this construction 
‘of the ideal state which Plato outlines in the Republic is no 


solution of the material problems concerning the nature of 
justice. It is a misapprehension to assume that Plato’s account 
of the true state furnishes the finished plan of a state order. 
Nor is this what Plato intended—at least in the beginning. 
The description of an ideal state is not the principal problem of 
the Republic; indeed only a small part of the work is devoted to 
this subject. If Plato does present a state “arising in thought 
before our eyes,” it is because he presumes an analogy between 
the state and man, and believes that man can be understood the 
easier if viewed in the larger proportions of the state. Thus he 
seeks the good constitution, the suitable relationship between 
the individual parts of the soul; and this, as later appears, is not 
itself justice, but the presupposition of man acting justly. 
Plato mainly represents the state as just this constitution and 
organization, not as a completely regulated order of material 
human relations. In the life of society, he shows only the condi- 
tions of organization under which life will presumably be shaped 
to the ends of justice; but he does not explicate this justly 
regulated life itself, nor does he indicate the multiplicity of 
norms which regulate human relationships, and themselves con- 
stitute the essence of justice. Further, the constitution of the 
ideal state, from a legal point of view, is scarcely more than a 
fragment which leaves all decisive questions in doubt. Especial- 
ly is there no trace to be found of a solution of the social-political 
problem. The measure concerning the community of goods, of 
women and children, which is applicable only to the compara- 
tively small social strata of warriors and philosophers, has sig- 
nificance only as an organizing factor. This measure has as its 
purpose the education and selection of leaders and has nothing 
at all to do with economic or political communism. No norm is 
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to be found for the regulation of the people who submit to the 
two reigning classes. Here everything is left to the individual 
decisions and decrees of the government, which consists of the 
philosophers who, because of their education, know the good 
and therefore will it. But in what does this good consist that is 
to be realized in government? What is the substance of the acts 
of governing? Only from the answer to these questions can one 
learn the constitution of justice. 

Plato himself says that the description of the tripartite divi- 
sion of the social organism as the constitution of the true state 
shall in no wise be taken as an answer to the question concerning 
the nature of justice. This demonstrates the particularity of his 
method, the continual postponement of the solution of prob- 
lems. At the very beginning of the conversation, Plato allows 
Socrates, who is to give the solution, to make a statement which 
in itself precludes all finality and certainty in anything that 
may follow: ‘‘Why how, my dear fellow, could anyone answer, 
if in the first place he did not know and did not even profess to 
know, and secondly, even if he had some notion of the matter, 
he had been told by a man of weight that he mustn’t give any of 
his suppositions as an answer?’”*’ This is not merely a statement 
dictated by modesty. The mysterious intimation of an obliga- 
tion to silence means that what Plato might -say concerning 
justice—apart from the refutation of false opinion—would not 
possess final truth, that his exposition could not penetrate to 
reality. That this is its meaning is confirmed by the content of 
the dialogue. 

After the constitution of the ideal state and its three classes 
is set out, there is no statement that: This is the justice for 
which we have been searching. The general principle which re- 
sults from this constitution, namely, that each shall do only his 
own work, the principle of the division of labor (which is suit- 
able here as in every constitution which distributes competence 
according to different organs)—this principle is not admitted 


7 Ibid. 337 (Shorey). 
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unreservedly to be the principle of justice. Rather, there is pro- 
posed an examination as to whether this principle may be ap- 
plied to a comparison between the state and the individual soul. 
“But if not,” it is said, “then we will look for something else.’’"* 
It is apparent that Plato is aware from the beginning that the 
attempt to arrive at the nature of justice by means of an 
analogy between state and individual will not succeed, at least 
not completely. This is indeed the case. After the parallel has 
been established and the three parts of the soul which corre- 
spond to the three parts of the state have been found, one might 
believe that the answer to the question of the nature of justice 
is obvious, even though not particularly significant. This an- 
Swer would be that the three parts of the soul—the rational, the 


} 


ama and that which is imprisoned in the appetite—each of 


| pihese shall exercise its proper function and none other. In this 
c 


onnection Socrates declares: “In my opinion, we shall never 
in the world apprehend this matter from such methods as we 
are now employing in discussion. For there is another longer 
and harder way that conducts to this.’’? As a matter of fact he 
does not take this other way; he is satisfied for the present to 
continue with his inexact method. This leads to the conclusion 
that just action results in the true state when the philosophers, 
with the help of the warriors, rule over the artisan class in the 
same manner in which the individual man arrives at just action 
by governing his passions with the rational part of the soul, in 
which he is assisted by the spirited element. Just action thus 
results from activity which is accompanied by reason. The 
question of the substance of justice is referred to the substance 
of reason. There follows a comparison of justice with the well- 
being of the soul, which means nothing more than the right 
constitution of the soul, and is therefore not enlightening as to 
the analogy between the soul and state constitutions. After 
a rather long digression from the proper subject of justice, 
Socrates returns to his observation that actually a longer and 
18 Thid. 434. 19 Ibid. 35. 
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more detailed way is necessary in order to understand the nature 
of justice. Thus at a somewhat advanced stage of the dialogue 
(we are already in the sixth book), the knowledge which has thus 
far been attained concerning the nature of justice is again dis- 
avowed. 

The peculiarity of the method which Plato uses in treating of 
the problem of justice appears clearly here. Just as one appears 
to have arrived at an answer to the question, the position at- 
tained is abandoned; the result obtained is withdrawn as inexact 
or erroneous, and the end is again postponed. At this point of 

ie discussion Plato makes use of his peculiar technique by sub- 
stituting for the concept of justice that of the good, as he had 
\earlier substituted the concept of reason. The question as to the 
ature of justice becomes then the question as to the nature of 
he good; but when Socrates finds it necessary to answer the 
question ‘‘How do you account for the good?”’, he repeats the 
play begun at the beginning of the discussion when he was first 
asked the question as to the nature of justice. He declares again 
that he knows nothing, and seeks to evade the question, so that 
his companion in the discussion, Glaucon, exclaims: “In heav- 
en’s name, Socrates, do not draw back, as it were, at the very 
goal. For it will content us if you explain the good even as you 
set forth the nature of justice, sobriety, and the other virtues.” 
Again the expected result is discredited as not final; and 
Socrates makes fertile use of the admission that the good can be 
defined only inexactly, for he declares: “‘Let us dismiss for the 
time being the nature of the Good in itself; for to attain to my 
present surmise of that seems a pitch above the impulse that 
wings my flight today.’’° Plato has left “the nature of the Good 
in itself” in this unsatisfactory state, not only for the present, 
but for eternity, and not only in the Republic, but in all the 
ther dialogues. He never answers the question. 

Instead of speaking of the good, Socrates will only talk about 

the offspring of the good, of the son who is “most nearly made 


» Ibid. 506. 
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in its likeness.’’ So the son takes the place of the father just as 
(reason took the place of justice and was itself replaced by the 
| good. This method of substitution has as its purpose the eleva- 
tion of the object of the discussion, justice, to a degree of 
divinity in order that the question concerning its essential na- 
' ture may thereby be evaded. Indeed, it appears in this passage 
that the good is for Plato the highest invisible divinity. In 
truth, that which we seek is Divinity. Therefore questions 
about its essential nature are vain and impious. Discussion is 
thus cut short and the issue piously evaded. At the most, we 
can only speak of the visible son and thus perhaps gain an in- 
sight into the nature of the father. This son of the good is the 
sun, and as such is itself a god. Plato can say nothing of this god 
other than that he represents in the realm of the visible what 
the idea of the good represents in the realm of the conceivable. 
‘Again, nothing is said as to the nature or substance of the good, 
but only something concerning its position as the supreme au- 
thority. The good is, and the highest of all. What it is, of what 
it consists, what is its criterion, how it can be recognized in 
human activities or in the social order, and thus what is its 
decisive nature for social theory and practice—these questions 
remain unanswered. The philosopher who rules in the ideal 
state will know the good. Others must be content to worship 
and obey. 

To be sure, Plato prescribes a plan for the education of the 
philosophers appointed to rule. Under the proposed discipline 
dialectic is accorded the most important position. Dialectic is 
characterized by Plato as an art abstracted from all sensuous 
experience, which separates and relates concepts. It will lead 
the philosopher to the very boundary, but only to the boundary, 
of the knowable; it will not lead him to his specific goal—the 
idea of the good. The idea of the good lies beyond all being, and 
therefore beyond all rational or scientific knowledge. The reali- 
zation of the good is reserved to another power of the soul. 
Considering what Plato has said in the Symposium, in the 
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Phaedrus, and especially in Epistle VII, one must represent the 
vision of the highest idea of the good as an intuitive act of 
sudden illumination which occurs in a moment of ecstasy. 
Plato describes the experience as follows: “As a result of con- 
tinued application to the subject itself and communion there- 
with, it is brought to birth in the soul on a sudden, as light that 
is kindled by a leaping spark, and thereafter it nourishes it- 
self.”* What Plato here describes is a religious experience. The 
rational speculation about concepts affords no direct access to 
this experience; dialectic is rather to be understood as a spiritual 
exercise similar to that of prayer. The knowledge of the good 
does not follow as a logical conclusion of the dialectical process; 
but it is an allotment of grace to the soul which has purified 
itself of all sensuality by meditation. 

Since Plato rejects all experience acquired through the outer 
frenses as giving comprehension of the highest idea of the divine 
‘good, he must attain this comprehension through some experi- 

ence other than that of the senses. It is not possible to have 
even an inner knowledge without any experience whatever; and 
there must therefore be an inner sense which makes this specific 
religious experience possible. This inner experience is specifical- 
ly distinguished from the outer in that not everyone is capable 
of it as everyone is capable of the outer experience. Inner 
knowledge is possible only to a very small élite, perhaps only to 
a single person blessed by God. Such a person will value this 
experience because it brings him closer to divinity, elevating 
him above other men. For this reason the religious experience 
derived from such a rare inner sense cannot be expressed ra- 
[ tionally in concepts as can the experience of the outer senses; 
‘nor can it be conveyed to others. Here it becomes self-evident 
that Plato can give no answer to the question concerning the 
absolute good which is the object of his religious experience. 
The essence of his God remains inexpressible. Thus may we 
understand Plato’s statement in Epistle VII that there have 


a Epistle VII 341 (Bury). 
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been no writings from him on these questions, nor will there be 
any, “for it does not at all admit of verbal expression like other 
studies.” 

It is not surprising that a philosopher should conceal his 
knowledge of the absolute good as inexpressible, or place it 
within the frame of an esoteric philosophy. Can this be ad- 
mitted though when the philosopher is called upon to rule over 
the state and to be the maker of laws? Plato, however, does not 
shrink from the consequences which this involves. As it is 
neither possible nor permissible to write anything concerning 
matters of final importance, so one must assume that the law- 
giver has not put into the laws all that is of supreme importance 
to him, but that he has kept this in the most sacred shrine of 
his heart.” The secret of justice cannot be disclosed, not even 
in the laws of the best of law-givers. The final conclusion of 
Platonic wisdom, the answer given again and again throughout 


/ the dialogues to the question of the nature of justice, is this: It 


s the divine mystery. 

‘Because there is no answer, the question itself must finally 
be rejected as inadmissible. If one may rely upon Epistle IT as 
a source, Plato has written a reply to the question concerning 
the nature of the good or divinity. He says here that the ques- 
tion as to the highest good is a question as to its qualities, and 
divinity has no qualities. This very question, Plato suggests, is 
the source of all unhappiness because of the pain it causes to 
the soul. Man must deliver himself from this query if he hopes 
to participate in truth. This is the final consequence which re- 
sults from the transcendentalism of the good and from its 
elevation to divinity; even the question concerning its nature 
becomes meaningless. 

The Sophists had skeptically denied the existence of an ab- 
solute justice; Socrates had asserted it passionately and dog- 

matically, but was finally forced to confess that he did not know 
what it really was. Plato declares that one may attain this 


2 Ibid. 344. 
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|knowledge through his philosophy; but he also says that the 

result will be inexpressible, that the question will remain un- 
nswered, indeed, that the question is not even valid. Thus the 
oad which was to lead from rationalistic relativism to the meta- 
hysical absolute ends in religious mystieism. 

It has been disputed that Plato was a mystic, and it may in 
fact be doubted. His philosophy has a pronounced social char- 
acter; his doctrine of ideas, which culminates in the idea of 
justice, clearly has a political orientation. Genuine mysticism, 
on the other hand, is asocial; the mystical experience isolates 
the individual from all others. In as much as God and the world 
are absorbed in the subjective experience of an isolated indi- 
vidual, the presupposition of all society is lost, namely, the 
opposition of J and You. There remains in the mystical expe- 
rience only the all-embracing J which has been raised to the 
status of divinity. Therein lies the individual salvation sought 
by the mystic. He has no desire to reform the world, and espe- 
cially not the social world, but endeavors to deliver himself 
from it. He must extinguish all will, and especially the will to 
power, in order that he may be enabled to receive divinity with- 
in himself. The experience which he seeks, coalescence of the J 
with God, is for him the final goal—not the means to a social 
end. 

In fact, Plato’s teaching is a genuine mysticism at its most 
decisive point, for the vision of highest being is inexpressible, 
i.e., it is an experience which is not communicable and not the 
product of rational mediation. He who has seen the good, the 
chosen one, the object of grace, is isolated from the many who 
neither have, nor ever can, behold this vision. Just at the point 
in Plato’s philosophy when one expects an objective solution, 
there appears merely a formula for personal salvation. 

The aspect of Plato’s thought which carries it beyond the 
frame of mystical speculation, raising it above the limits of a 
mere individual salvation, is the aim or goal of his mystical 
experience. Plato seeks the truth concerning good and evil; jus- 
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tice is the object of the vision which penetrates the mystery; 
and this vision, which makes its appearance only to the philos- 
opher, is the justification of the philosopher’s exclusive right to 
rule./In Epistle VIT, Plato so energetically emphasizes the eso- 
teric character of his doctrine and the mystical nature of its 
mysteries that it appears he must deny to it any social function 
whatever. Yet here again he maintains his former demand that 
the philosopher, and only the philosopher, be appointed to rule. 
That appears to be a complete contradiction. How can a long- 
ing for individual salvation and a claim of recognition as ruler 
find a place in the same system? Well, they obviously found a 
place in the same breast, indicating a mutual endurance in 
some kind of rational compromise effected between their op- 
position. 

The salvation of the chosen one—he who is blessed by grace— 
will be accomplished by the vision of the good; but this, the 
secret of the ruler, will also accomplish salvation for all others, 
ie., for those who are ruled. These cannot follow their ruler 
along the path of salvation to a vision of the good, and for this 
reason they are completely excluded from ruling. They can find 
salvation only in complete submission to the authority of the 
ruler who alone knows the good and who thus wills it. Since the 
ruling philosopher has a knowledge of the divine good and is 
unique in the possession of this secret, he is entirely different 
from other men. The mass of the people, who have no political 
rights, are not allowed to observe divinity directly; they have 
no choice but to believe in the wisdom and grace of the ruler. 
This belief is the ground of the unconditional obedience of sub- 
jects upon which the authority of the Platonic state rests. 
Plato’s mysticism, the most complete expression of the irra- 
tional, is the justification of his antidemocratic politic; it is the 
ideology of every autocracy. 

, This philosophy, which has led from Platonic love through 
Platonic truth to Platonic justice, and which operates under the 
compulsion of an immanent legality, shows us that rational 
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science can never give an answer to the question concerning the 
nature of justice. /Philosophy not only fails to give an answer 
but leads to the eattiaden that the question itself is not valid. 
The final position it will take in all its different forms is that 
‘there is no such thing as absolute justice: it cannot be deter- 
{mined conceptionally. Such an ideal is an illusion. There are 
only interests and conflicts of interests, which are either com- 
promised into harmony or left in a state of strife. Within the 
sphere of reason the idea of justice vanishes, leaving only the 
idea of peace. The concept which can stand the scrutiny of 
reason is not justice but peace. 
| Justice resides, nevertheless, despite all reason, in man’s 
heart. The need and the desire of man for a justice that is more 
than compromise and more than mere restraining of potential 
| enemies defy the attempts of reason to exorcise the ideal of 
| justice as a dangerous illusion. Man’s belief in a higher law and 
in a supreme good remains forever unshaken. History is a wit- 
ness to the actual indestructibility of this belief. If the belief 
e an illusion, then is illusion indeed stronger than reality. For 
ost men—perhaps for all men—there are some problems which 
cannot be translated into theoretical puzzles to be solved by 
analysis of concepts, some issues which cannot be posed as ques- 
[tions to be answered by reason. That men will ever be satisfied 
with the answer of the Sophists is not likely. Men will continue 
Beas out the religious road along which Plato struggled, 





ven though it be a road of blood and tears. 
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THE ART OF LIVING’ 


GUSTAV E. MUELLER 


I 


INE arts deal with the world as appearance. The arts 
of the eye present nature as surfaces—pleasing constel- 
lations and groupings of landscapes and gardens, com- 

positions of color and line in which to find movement and rest. 
The arts of the ear free the unharmonious sounds of things 
from their earthly, physical bodies and make them sing and 
dance and march—an audible surface of soaring or sad emo- 
tions, of the inner world of feelings. The arts of imagination 
—poetry, the mother of all arts, and the dance—make you see 
and hear the whole range of human life in symbols of day- 
dreaming sense-fantasies. 

These arts are like the stained-glass windows of ancient 
domes. We look through them out into the world, where the 
light shines, but we behold through them not the real world 
in which we sleep and work but an unreal image of that world, 
transfigured, heightened, intensified. Every work of art is such 
a colored window. The ray of beauty shines through it, caught 
and broken in its prism. 

Artists are usually too close to their work to be attentive 
to the universal and immense problem of this transparency. If 
they think about their work, they are not concerned with the 
work as a symbol of beauty. They take that for granted. It is 
difficult to think and to talk about it. What they are concerned 
with is rather the methods, the technical or external forms, by 
which they labor to make clear to eye, ear, and imagination 
what they want to show. Masses and bodies, colors and lines, 


™ For a development of the principles involved in this essay cf. my Philosophy of Our 
Uncertainties: A Comment on the Uncertainty of Our Philosophies (University of Okla- 
homa Press, 1936). 
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must be so ordered in their spaces that they form a visible and 
pleasing whole. Successions of tones must be so arranged that 
a definite structure with a definite emotional character emerges. 
Words must be so grouped that meanings, stories, plots, and 
characters of life become convincingly imaginable. These are 
problems of how to present a content, how to chisel a block of 
wood, how to handle color—problems of the forms of presen- 
tation. 

And so they all talk of unity and complexity, of rhythms or 
accents, points of dominating interest, of meter and regularities 
and repetitions, of patterns and plots, of intensities and dy- 
namics, of typical or essential groundwork, and the veiling by- 
play of details by which to hide the all-too-technical ideas in 
the finished and polished result. And they also speak of the 
functional relation of these external or ‘‘abstract”’ forms to the 
concrete materials and human contents. Works of art are not 
only messengers of beauty; they are also products of labor and 
reflection. Both the sense materials and surfaces and their for- 
mal structures or arrangements, together, are means of com- 
munication. They convey a message. Their message is beauty, 
felt by the artist and conveyed by him to his fellow-man. 

All arts have this in common: They all exist for the sake of 
aesthetic experience; they are created for men; they are, in 
their isolation and in their difference, one-sided; and they are 
not even necessary to aesthetic experience because Nature her- 
self is an infinite and inexhaustible source of aesthetic delight. 
She kindles the flame of art and spurs artists to imitation and 
competition. Not all artists, however, are imitative; many, and 
the greatest, create beauty directly out of their own lives which 
they liberate in symbolic gestures; they convey the depth of 
enthusiasm immediately in their creations. 

What is common in the experiencing of works of art and of 
nature, as beauty, is imagination. Works of art do not exist 
for the mere so-called physical senses. It is not necessary that 
we experience nature as a transparent medium through which 
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we experience beauty. It takes imagination to see nature as 
aesthetically relevant. 

Floating are the borderlines between the arts and nature for 
aesthetic experience. Imagine water: the fresh and youthful 
well gushing out of the secret profundity of the earth, symbol 
of unspoiled spontaneity; the murmuring brook gliding through 
mossy banks and reflecting trees and meadows, idyllic happi- 
ness, and innocent pleasure; the majestic stream carrying 
vessels proudly on its back, girding the towers of cities, fateful 
way of nations and of cultures; the immense ocean in its blue 
and lazy lull, in its grave and irresistible force and uproar, in 
its stifling depths, unfathomable and awful; and again the 
gentle rain drizzling out of the gray, purifier and life-giver, or 
the dancing gay tumult of the white snowflakes spreading a 
romantic finery over the coarse, dead, dirty winter world. This 
is nature, but nature seen through imagination, speaking to us. 
This water of nature runs into poetry, into the solemn rhythm 
of the Homeric hexameter in which you feel the ebb and flow 
of the purple-blue Mediterranean, into the waves and move- 
ments of music. It gives birth to the creatures of imagination, 
to mermaids in whom we feel our movements lighter, fishlike, 
and to soulless monsters of the uncanny sea. Again, in our 
fountains, some of them masterpieces of art, water becomes the 
play of motion coming to rest, or forms a mirror for sculpture, 
or cascades in misty exhuberance, catching the rays of the sun. 

There are infinitely many ways in which to experience beauty 
in water or to make use of it in art. This observation brings 
us closer to the heart of our inquiry. Water, like any other 
sight or sound of nature or of art, is not, for aesthetics, the 
physical stuff known to chemistry. It, like any other thing or 
event that may touch and light our imagination, is only the 
occasion, the fleeting bearer of the aesthetic message, which 
is beauty. 

We see, then, that the aesthetic quest is not satisfied with the 
realms of art and of nature. The focus of aesthetic experience 
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resides in the living intuition of men in whom and for whom 
beauty is present. The problem presents itself, whether this 
living center of aesthetic experience can be found to reveal it- 
self as such, in its own right. It would be human life itself as 
an aesthetic reality, the art of living distinguishable from the 
experience of nature as beautiful and distinguishable from the 
one-sided perspectives of the sundry fine arts. In other words: 
Is there an aesthetic attitude which expresses itself in our 
manner of living and in our everyday life as an essential force? 


IT 


Emerson says: 

The feat of imagination is in showing the convertibility of everything 
into everything..... Every word has a double, treble, or centuple use 
and meaning..... The poets are quite right in decking their mistresses 
with the spoils of landscape, flower gardens, gems, rainbows, flushes of 
morning and stars of night, since all beauty points at identity. 


This free and creative interplay of meanings, making one thing 
transparent through another, is imagination, and it is utterly 
individual. A man with imagination is the quick wit, the charm- 
ing entertainer, the pied piper of human creatures. A man with- 
out this artistic imagination is serious. He either lives in the 
narrow confines of his immediate surroundings and their monot- 
onous pressure or lives in the vast impersonal abstractions of 
external relation in business, politics, and science. Imagination 
extricates you both from the immediate environment and from 
the seriousness of general moral problems. Instead, it unites 
you with other individuals who are also willing to give them- 
selves up to the capricious play of your imagination and to 
play the game with you. One living individual imagination 
feels answered and spurred on by another to a challenging and 
always unexpected firework of enjoyment. The inexhaustibili- 
ty, richness, infinity of imagination is the secret source of this 
enjoyment and explains the eagerness of expectation with which 
we experience the loosening of imaginative forces. We experi- 
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ence in the individual an infinite. We understand, now, why 
the greatest creative and imaginative genius is at the same time 
the most individual and unique and the most universal; the 
representative of a whole wide world in which he seems to stand 
as the living center. 

Our heart goes out to the other in this merrymaking of the 
imagination. To find in another a world is love—aesthetic love. 
No one can have imagination and wish to bottle it up in him- 
self. He must seek his congenial partner. He cannot be a living 
center if he does not seek his complementary other, and only 
the other can arouse his own force and interest. And the other, 
for aesthetic imagination, is ultimately the world itself. You 
cannot be one with yourself unless you are one with your world. 
In the all-bridging, all-spanning individual imagination, then, 
lies an experience of the world as infinite wealth and plenty. 
The world, in this play of creative imagination, is experienced 
as that unbroken and blessed unity, that identity to which all 
things point. If my individual imagination plays freely with 
yours, we do that “for the fun of it.’”’ We have no exterior 
motive. The world is ours for the asking—an unbroken and 
harmonious unity of life, serenely and safely beyond all the 
contrasts with which we play. And this revelation of a symbolic 
unity of all life is beauty. It is the ultimate meaning of this 
meaningless and purposeless exertion of the individual faculty 
of imagination. It is the real background of all the arts and of 
works of art; artists, great and one-sided virtuosos that they 
are, have in the background of their consciousness a feeling 
for this. They know that their works must enter the fluid life 
of imagination. Works of art are no ends in themselves, but 
are messengers of this finality of beauty. They help to enrich 
the imaginative life of man in which alone beauty becomes 
existential, becomes a way of life, a living experience. 

To put it a little differently, we might replace “imagination”’ 
by “intuition,” which we here define as complete and uncondi- 
tional receptivity, as a total devotion to reality as appearance. 
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“We experience beauty intuitively,” then, means that we make 
no reservations when we receive reality as appearance, as spec- 
tacle, and gesture of life. Beauty thus comes to us as a free 
gift, a gladdening present, a beatific vision. We do not ask 
questions of why and whence and wherefore. We experience 
the unquestionable message of wholeness and harmony in and 
through the object or symbol of beauty. Intuition is unprob- 
lematic; it is the faculty to receive the simple being of appear- 
ance as appearance, to enjoy the fact that you yourself are 
intensely alive in that emancipating receptivity. In this mood 
you accept all things, your own comic little existence, included, 
as unchallenged and frictionless being; you find in this intuitive 
perspective or attitude the unity and identity of all things, in 
spite of their difference, shining through their empirical ten- 
sions and contrasting wills. This is the essential inner aesthetic 
form, which must not be confused with the technical external 
forms of communication within the work of art. It cannot be 
directly communicated, but one can nevertheless feel whether 
an artistic creation has this rapturous beatific vision back of 
it or whether it is mechanically produced according to the rules 
of the schools. And when we describe this fundamental aes- 
thetic experience as enjoyment of simple being, as unconditional 
and glad affirmation of being here at all, this must not be con- 
fused with the pleasure of any triumph or success. The sad and 
tragic drama of life, if enjoyed aesthetically, can be enjoyed 
in aesthetic intuition just as well as any other pure phenomenon. 

Intuition of beauty is not a special privilege of a few select 
artists. Every human being is capable of it, although in vary- 
ing degrees. It is quite common with so-called primitive people 
and also with children. It may happen that a little child looks 
with big eyes on his educator who is scolding and then begins 
to imitate him. The child has not paid any attention to what 
the angry one has said but is wholly given to the intuition of the 
moral sound and fury and to the expressive spectacle of telling 
motions. The child experiences reality aesthetically and that 




















THE ART OF LIVING 407 


renders the moral lesson quite ineffectual and takes seriousness 
out of pedagogics. And if the educator has any aesthetic sense 
of humor, he will love to be disarmed; he will smile and share 
the beauty of the scene with the child. Only if he is a hundred 
per cent pedagogue will he not be disarmed, but on the contrary 
start a new armament race, get more angry. This is not differ- 
ent from the attitude of Francisco Goya. When the French 
slaughtered the people in Madrid as punishment of their re- 
bellion against the Napoleonic rule, he sketched and painted 
the scenes of horror. 

When we go to a party in a festive mood we have that same 
feeling of expectancy which does not expect anything definite or 
particular but only expects to “have a good time.” This “‘hav- 
ing a good time”’ depends on the degree to which you are able to 
loosen up and give yourself wholly to the moment and to receive 
the moment as the giver of unexpected joys. It is the same when 
you tune yourself to an aesthetic attitude while sitting in the 
theater and listening to the orchestra tuning up also. A Chinese 
student is reported to have found this tuning-up more beautiful 
than the actual performance of the opera—and perhaps he was 
quite right. Brahms tells us that one day when he took a walk in 
the woods he came to an opening where he could see out of the 
trees and at the same moment the sun broke through the clouds, 
and the theme of his famous horn trio in E flat suggested itself 
and was born. The free interweaving play of imagination and 
the intuitive wholeness and rightness of all things as appearance 
blend into the reception of the gift of beauty. 


Ill 


The conduct of life, governed by the forces of imagination 
and intuition, would become a fine art in itself, in which the 
recognized arts would be enhancing accompaniments. What the 
architect builds, the sculptor models, the painter paints, and 
the poet imagines would merely surround and mirror the center 
or radiate from it, and the center would be living as an art. 
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As Emerson put it: “The point of distinction in all this class 
of names, as courtesy, chivalry, fashion and the like, is that 
the flower and fruit, not the grain of the tree, are contemplated. 
It is beauty which is the aim, and not worth.” This remark hits 
precisely the point from which the art of living can be clearly 
understood as an aesthetic reality in contradistinction from the 
moral and scientific life of culture. To quote Emerson again: 
“Great men are... . working not triumphing,”’ but “the class 
of power see that this is the festivity and permanent celebration 
of such as they.” 

The art of living aims at beauty. This would mean, accord- 
ing to our definition of beauty, that it aims at the enjoyment, 
the free, open, and playful revelation of our own inner lives 
in life itself. It would make possible an untrammeled vision 
of our own inner lives, given to ourselves to enjoy. Such a 
mutual or social self-enjoyment would be without purpose, un- 
expected, depending on the graces and muses of the hour. It 
would invent forms and ceremonies and festivities to make it 
possible, but it would abhor repetition and could never be 
learned or imparted by instruction. Living as art would bring 
out the uniqueness and individuality of ourselves, and it would 
break down the official personages which we are in our scientific 
or moral functions and duties. It would also form a necessary 
counterpoint to the life which we live as members of uniformed 
and monotonous masses. Living as art requires love and sym- 
pathy for the individual in his or her playful self-manifesta- 
tion. Uniting us in fun and play and good fellowship, the art of 
living forms a much-needed balance against the all-devouring 
despotism of worldly and political interests, which never unite 
but always disunite people. A society which lacks it, which 
takes life to consist exclusively in moral excitements, is gloomy 
and philistine, boring and ridiculous. 

Judgments such as these are, of course, not made by the art 
of living. It never looks beyond itself; it is utterly unproblem- 
atic. Judgments are pronounced by aesthetic philosophy in be- 
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half of the aesthetic side of living, against the moral side of 
life. Philosophy, in order to think reality as a whole or as 
universe, must see both the moral and the artistic side of life. 
The latter affords, again in Emerson’s words, opportunities in 
which “youth finds himself in a more transparent atmosphere, 
wherein life is a less troublesome game. Its aim is to facilitate 
life and bring man pure to energize.” 

Moral life always worries and struggles and anticipates. It 
deprecates the present for the future. It praises the progress 
of the world’s affairs so that the world in turn may praise its 
master. It speaks condescendingly of the fathers, and it turns 
thumbs down on those not belonging to its own party. It 
laments the thoughtlessness, frivolity, and the cruelty of the 
art of living, which dares to enjoy where millions suffer and 
bleed. It cares for the bodies that they be fed and clothed. It 
belabors the world of physical appearance, so that it may be 
conquered and stand at the disposal of our wills. And, although 
it preaches against selfishness, its actions nevertheless terminate 
in the security of well-being for the self and the body. The 
derisive shouts of moralists against the art of living make clear 
that the latter is naively and innocently a perennial interrup- 
tion to their serious plans. 

Art of living functions in the filled and propitious moment, 
which the Greeks called the kairos. They had a special word for 
it because they knew it so well. In our moral, scientific, and 
technical civilization festive life has become a much rarer thing 
and it is frequently an escape or refuge artificially enforced by 
alcohol and other stimuli. What results from such desperate 
practices is not the genuine feast and celebration of living as 
an art, but its caricature. People reduce themselves to an ani- 
mal-like state of mind in which they lose moral responsibility, 
not in a free, intuitive, and imaginative beauty but in a beastly 
turpitude which provokes the redoubled anger and fury of 
morality. It is a very vicious circle. 

The real festive occasion as expression of the art of life is 













































410 INTERNATIONAL JOURNAL OF ETHICS 


the unintentional, purposeless gesture of the aesthetic happiness 
to be alive. It is the purer the less moral it is, the less it wants, 
intends, achieves, and manages. Moral culture demands sub- 
ordination and co-ordination of the individual; the art of living, 
on the contrary, not only does not demand sacrifices and limita- 
tions but expects that each individual attain full and free self- 
expression and enjoyment. 

Everyone is, as a moral being, engaged in objective tasks, 
describing phenomena of this earth for use and building institu- 
tions of law and order. But there is no guide to the fine art 
of finding in the other the friend in whom you can confide, to 
whom you would open the treasure of your real and intimate 
life in a free and harmless way. There is no business which could 
find the companionship you may need for your individuality; 
only good fortune and your lucky star may bring you together 
to such a moment when beauty may blossom out of your lives. 
Without this divine touch of imagination human life remains 
dark, narrow, and hapless. 

The right relation between the moral life and the art of liv- 
ing is, however, not solely that of a mutual exclusion. Moral 
life and the practical securing of existence are necessary pre- 
conditions of the exuberant joy of beauty, just as the objects of 
nature are necessary preconditions for that beauty which the 
eye may convey. Transcending their real nature, they become 
symbols and harbingers of beauty. In the same way the moral 
personality, the achievement of a modicum of power and station 
in life, is an inevitable condition of the art of living, at least in 
adult life. But if you want to enjoy yourself you must become 
simply human; you must “leave business and omniscience at 
the door,” again as Emerson puts it. In experiencing the pure 
unity of life together, what you are must be no more obtrusive 
in the common fluidity than is a single color in a portrait or 
tone in a musical composition. Beauty is the halo of a wicked 
world. 
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IV 


So far we have found that beauty is not limited to nature 
or art. It may also be experienced in life in the active play of 
imagination and in the receptive intuition of a symbolic whole- 
ness. This experience of beauty in life is expressed and felt as 
joy in pure being-together. It cannot be willed and managed. 
But if will and management help it, if arrangements are made 
to bring this artistic living about, we then have the art of living 
as a special fine art, with professional and expert artists involved 
in it. 

As a kind of conscious and deliberate artistic arrangement of 
living, the art of living will show traces of the two sides of 
content and form characteristic of all other arts. And we shall, 
consequently, find the same range of different tastes, high and 
low, which we find in other arts. At the lower end of the scale, 
then, we would have vital, crude, vigorous manifestations of 
the joy of living, such as street parades, jazzy cocktail parties, 
or the succulent, fat-loving still-life preserved in Flemish and 
Dutch painting. And at the upper end we would have the fine 
and quiet society of suave manners, of intricate play of wit, 
and vast intellectual complexity of content. 

These different emphases on the poles of life within the art 
of living, however, should not make us overlook the underlying 
common ground. If we are too conscious of our tastes, if we 
are too bound by our predilection for the vital content, on the 
one hand, or by our sensitivity to formal nicety, on the other 
hand, we are not real masters of this art. ““The gentleman,” 
says Emerson, “is good company for pirates and good with 
academicians. He has the private entrance to all minds..... 
There is nothing settled in manners. All it demands is compo- 
sure and self-content.” 

The obstacle in the way of free enjoyment is always moralism. 
As moral beings we are always candidates; we are to achieve 
something, justify our actions, we are graded, censured, and 
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measured. And such moral habits engender a timidity when 
we find ourselves in a situation in which we feel our rating may 
be low or in which we may be considered “‘flunks.”’ The moral 
embarrassment of the sheltered society girl among roughnecks 
is no greater than the embarrassment of the tramp at a brilliant 
formal reception. Such situations are well-known themes in lit- 
erature, which dissolves them in the aesthetic innocence of its 
own medium, the living word. The conflict between aesthetics 
and moralism is never quite overcome in the art of living, be- 
cause no matter how genial we may be at the moment, the 
moral judgment and afterthought always lurk in the back- 
ground, a big black monster which we usually have reason to 
respect. You may have noticed how the tone suddenly changes 
after a party; we have had a grand and glorious time, yet as 
soon as we sit in the car among ourselves and again face our 
everyday prospects, we begin to see the people we have met 
in the light of our practical necessities and obsessions. 

The gestures and works of the art of living are just as in- 
numerable and varied as those of other arts. To attempt any 
classification or pigeonholing of its different levels and kinds 
would be very pedantic. Let us merely remind ourselves of 
some of them. Since the experience of beauty in nature and in 
the arts enters the art of living, we might expect to find a 
leaning or coloring of it in these directions. The rhythm of na- 
ture in its circle of seasons also becomes the year of the soul. 
We feel it not only as a practical necessity or opportunity, but 
we also liberate this rhythm of nature into social gestures of 
enjoyment. Easter becomes the feast of the spring, renewal of 
life, flowery and brightly colored, fecund in hope and promise, 
resolute in getting rid of symbols of routine and ruts. Resurrec- 
tion of life is an eternal victory, and it is grace to see the blue 
and serene heaven. Thanksgiving, the end of the summer, be- 
comes a pause of gratitude and of pensive reflection, and abun- 
dance and maturity reign amid the sadness of the dying colors 
of the season. Christmas, in our northern climes, is the most 
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touching feast of all. In the midst of dead winter is the bright 
evergreen of hope; in the cold, the warm candles and lights of 
cheer and sympathy; it is the birthday of the heart, the many- 
colored revelry of children’s happiness, the light of the world 
shining into its darkness, the mystic glow of modest and poor 
things. 

Inner nature on its vital level as hunger and sexual love gives 
rise to many aesthetic rituals. Each meal of the day has its 
own aesthetic possibilities. Table manners veil the greedy urges 
of the stomach with pleasing charm. But the real art of enjoy- 
ing food comes into its own at the moment when the Arabian 
table manners demand a hearty hiccup as a sign of politeness 
and satisfaction. When wine, fruit and desserts, coffee, and 
tobacco appear, this is the time of festive enjoyment; when the 
animal is quieted, human moods can find free and genial ex- 
pression; eating becomes a luxury and a purposeless gesture of 
enjoyment. Tobacco smoking becomes the cult of the fugitive, 
the wistful clouds dispelling a lot of psychological clouds; in 
smoking we give to understand that we are the source of all 
this cloudiness. 

To the game and play of love belong clothes. The history 
of dress is very largely the history of this play upon erotic 
charms—a game of hide and seek. The styles and fashions of 
clothing bring into the open and make common enjoyment of 
what would otherwise be a very private and subjective affair, 
and at the same time they permit the individual to select the 
colors and lines that fit and bring out the qualities of sexual 
attraction in an innocent and playful way. 

These levels lean more toward the objective arts of the eye. 
More musical and lyrical in nature is the aesthetics of friend- 
ship. Friendship is fundamentally moral; it must rest on the 
foundations of common ideals and tasks, but it also has a 
strong aesthetic side. Voltaire carried that side to an extreme 
when he said that he would rather lose a good friend than a 
good joke. The aesthetics of friendship lie in the possibility of 
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loafing together and liking it. You can enjoy sitting with 
your friend without being compelled to make conversation; 
you cannot enjoy doing the same thing with someone who 
is indifferent to you or whom you distrust. This enjoyment is 
like the resting pauses in music. But actively you enjoy your 
friend when you have the feeling that he enjoys what you are. 
The art of friendship is the enjoyment of your inner selves in 
a harmless and meandering walk through the woods of your 
minds. This is pure self-utterance, intentionless exploration and 
disclosure. 

The art of living reaches its highest level in social life. An 
aesthetically successful company is its very own work and crea- 
tion. It is determined by no purpose other than to enjoy itself. 
Its aesthetic idea is to bring into contact and free exchange 
many different individuals, and its ideal would be to unite in 
this exchange and contact individuals from many different 
walks of life. Each must leave his moral dignity and station 
outside and must be active, creative, and inventive to the end 
of furthering the good time of all. This aesthetic unity requires 
that each individual respect the limits of each other individual; 
and it is ¢act to find out how much the other can absorb of what 
you have to give. You must be able to tune yourself up or down 
to the level which would make that peculiar company possible. 
But, on the other hand, the company is not there for its own 
sake but for the individuals who compose it. They must enjoy 
themselves. They are not members of the company in their 
quality as citizens, but as individuals, and they must be in- 
spired to bring that individuality of theirs out. From the point 
of view of the individual the society is contingent; it might be 
just as well composed of other individuals, of more or of less. 
From the point of view of social success the individual is con- 
tingent and must have the tact to sense the possible fusion to 
make the whole occasion a memorable event. 

What is conversed about determines the content or the tone 
of society. Here again it is essential that we experiment as to 
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what tone is possible, or in what key the society can move. It 
is as fatal to insist on some special knowledge in which others 
cannot be interested as to insist on the absence of any definite 
topic of conversation. Social sense will adapt itself to the tone 
of the society without being fixed to any particular content. 
It must preserve the ease of moving within the limits which 
are set by what is sharable by all, avoiding that which would 
exclude some members. In order to find the tone of a society 
it is a wise custom to begin with simple and close things and 
from there gradually venture into more general and speculative 
topics. The tone of a society has infinite gradations between 
fine and coarse, learned or artistic, political and philosophical. 
If the conversation becomes serious work at a problem or de- 
bate, it ceases to be aesthetic and passes into the acrimonious 
or into the wholly serious spheres of morals and science; this 
will automatically exclude most members. It is therefore essen- 
tial to the art of living that society be mixed rather than 
masculine or feminine. The erotic charms, glimpses of coquetry 
and gallantry, the contrasting effects of masculine and femi- 
nine attire belong to the social art of living just as essential- 
ly as the interplay of nature and man belongs to the festivals 
of the seasons. To sum up these points of tact and tone in Emer- 
son’s words: “Measure, convention belongs to coming together. 
Society hates corners and sharp points of character, it hates 
quarrelsome, egotistic, solitary and gloomy people. It hates 
whatever can interfere with the total blending of the parties.” 
Competitive sports and games are not included in the art 
of living. They as little represent it as the department store 
Santa Clauses represent the festive Christmas spirit of Dickens’ 
Christmas Carol. They are purposive, not free; their aim is 
success and victory, their mood is moral and tense, whereas 
the ground as well as aim of the art of living is beauty, radiant 
and serene. 
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DISCUSSION 


EMBARGO LEGISLATION AND NEUTRAL DUTIES: 
EDWARD DUMBAULD 


T IS part of the foreign policy of the United States that our country 
will do all that it advantageously can do to prevent war and to 
preserve peace. This means not merely that we ourselves are willing 

to abstain from attacking our neighbors and are ready to seek peaceful 
settlement of their quarrels with us. It means that, by reason of moral as 
well as material motives, we are opposed to the outbreak of war in any 
part of the world, no matter what nations may be involved as participants. 

But the qualification must not be overlooked that for the sake of world 
peace we do not intend to do anything except what we advantageously 
can do. We countenance only such measures as will be effective in realiz- 
ing the purpose intended and which at the same time will not entail a 
disproportionate sacrifice of other American interests. For example, our 
participation in a military expedition against a peacebreaker might prove 
effective, but would doubtless be regarded as too great a sacrifice for us 
to make. The same could be said of a total suspension of American com- 
merce with belligerents. At the same time such a refusal on our part to 
do business with nations at war, if other markets were open to them, 
might result in nothing but fruitless curtailment of our own trade, en- 
tirely ineffective as a hindrance to prosecution of hostilities. Less sub- 
versive of normal commercial relations, but possibly very effective in 
discouraging resort to war, would be a prohibition of traffic in arms, 
ammunition, and implements of war, put into effect by general agreement 
among all arms-producing nations. 

Constituting but a small fraction of foreign commerce in the aggregate, 
traffic in weapons of war stands on an entirely different footing from trade 

* This article discusses the effect on embargo legislation of duties imposed upon 
neutral nations by international law. The rules of international law regarding neutrality 
should be clearly and carefully distinguished from the provisions of domestic enact- 
ments passed by Congress in fulfilment of such international obligations or in further- 
ance of other national policies. The author in his article, “Neutrality Laws of the 
United States” (American Journal of International Law, XXXI [April, 1937], 258-70), 
treats those federal statutes and points out that in many respects recent arms embargo 


legislation goes much farther than would be required in order to comply with the 
neutral duties incumbent on the United States under international law. 
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in other commodities. “To supply arms and munitions of war.... to 
a fighting force is a direct contribution to its military resources, and as 
such is a participation in the war; and if a government does this, it vir- 
tually commits an act of war,” says the eminent international lawyer, 
Judge John Bassett Moore.” In legal contemplation it does not amount 
to an act of war, however, for a government to permit its nationals as 
private citizens to engage in the business of supplying war materials to 
belligerents. But the conviction is growing among thoughtful students 
of public affairs that, as a matter of fact, from the moral and political 
standpoint, a nation which furnishes (or permits its citizens to furnish) 
the instrumentalities without which warfare could not be carried on is 
just as much guilty of causing war as the nation which makes use of them. 
Here too the logic of President Roosevelt’s disarmament message? applies. 
“The way to prevent war is to make it impossible.’’ War without weapons 
is not feasible.‘ 

Accordingly, a joint resolution to prohibit the exportation of arms or 
munitions of war from the United States was passed by the House of 
Representatives at the special session of the Seventy-third Congress, 
providing: 

Whenever the President finds that in any part of the world conditions exist 
such that the shipment of arms or munitions of war from countries which produce 
those commodities may promote or encourage the employment of force in the 
course of a dispute or conflict between nations, and after securing the co-opera- 
tion of such governments as the President may deem necessary, he makes proc- 
lamation thereof, it shall be unlawful to export, or sell for export, except under 
such limitations and exceptions as the President prescribes, any arms or muni- 
tions of war from any place in the United States to such country or countries 
as he may designate, until otherwise ordered by the President or by Congress. 


The Senate Committee on Foreign Relations reported the bill with 
an amendment supported by Senators Johnson and Vandenberg to the 


2“The New Isolation,” American Journal of International Law, XXVII (1933), 
607, at 625. 

3 “The way to disarm is to disarm. The way to prevent war is to make it impossible”’ 
(President Roosevelt transmitting peace message to the rulers of the world, May 16, 
1933 [New York Times, May 17, 1933))- 

4To the extent that war cannot be carried on without supplies of other commodi- 
ties than arms, the same reasoning in favor of a moral “quarantine”’ is applicable in 
justification of withholding those commodities as well, subject to what has been said 
regarding hardship to American commerce and availability of other sources of supply. 
All the arguments advanced in this article respecting the legality and policy, as a matter 
of international law, of imposing an embargo on arms apply with equal force to an em- 
bargo on other essential commodities. 
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effect that any embargo proclaimed should apply equally to both parties 
to the dispute. This amendment was apparently felt to be unwise and the 
bill was not pressed further.’ 

The House resolution and the Johnson-Vandenberg proviso embodied 
conflicting policies. What should be the attitude of the American public 
toward these policies? Discussion of this question should be based upon 
the fundamental proposition that the United States should go no farther 
in the direction of surrendering its liberty of action than is required by 
well-settled rules of international law. We should reserve to ourselves 
the largest possible freedom to pursue our own national policy. We should 
insure ourselves the largest possible latitude in giving effect to our policy 
of doing all that we advantageously can to preserve peace. 

To what extent is the United States free under international law to 
give effect to its war prevention policy by placing restrictions on com- 
merce in order to discourage other nations from going to war with each 
other? In particular, does the law regarding neutrality impose any limi- 
tations curbing our discretion in this regard? It may be taken for granted 
that the United States would desire to remain neutral in a future war 
between other states. A nation has the right to be neutral if it wishes 
(unless it is bound by treaty of alliance or other international obligation 
to take part in the war). The United States has always been a zealous 
champion of the rights of neutrals against the exactions and depredations 
of belligerents. Largely through American insistence, certain rules re- 
garding the rights and duties of neutrals were developed long before any 
legal prohibitions of warmaking were thought of. A neutral state may 
continue to trade with the belligerents as in time of peace, subject to the 
right of belligerent states to blockade enemy ports and to capture contra- 
band articles. On the other hand, the neutral state must refrain from 
acts constituting participation in the war, on either side; in general it 
must be impartial between the belligerents. There is no doubt that these 
rules allow a state either to permit or to prohibit exportation of arms by 
its citizens, provided that it consistently grants or denies the same privi- 
leges to both belligerents impartially. 

It has been mentioned that these rules were formulated at a time when 
all wars were lawful, and no treaties were in existence imposing a legal 
ban on warmaking. Recent years have witnessed widespread acceptance 
of international obligations to refrain from war. Recourse to war hence- 
forth will therefore usually constitute a breach of international law. The 

5 See Foreign Affairs, XII (1934), 649-52. Subsequent “neutrality legislation,” 
apparently accepting the Johnson-Vandenberg philosophy, prescribed undiscriminat- 
ing treatment of all belligerents alike. 
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question arises: What are the rights and duties of neutrals in an unlaw- 
ful war? 

The United States is of course free to renounce any rights relating to 
commerce with belligerents which it might have under international law 
as a neutral in such a war. But we cannot by unilateral action relieve 
ourselves from the burden of complying with the duties which neutrality 
would impose upon us. The crucial, and controversial, question is: 
What are those duties? 

Some students of international law assume, without giving careful 
attention to the problem, that the duties of neutral states in an illegal 
war will be the same as the duties of neutrals heretofore in lawful wars. 
In their view the rules of the old law of neutrality are to be applied with- 
out modification to the new situation arising when an unlawful war 
breaks out. However, it is difficult on reflection to see how the rules 
which applied to wars which did not infringe any international obligation 
can govern a case where belligerents have resorted to force in violation of 
a legal duty. War undertaken in contravention of a legal prohibition is 
a new kind of war, necessarily unknown to the law prior to such pro- 
hibition. Naturally that law could have made no provision for it.® In 
the words of Professor Quincy Wright, “The problem of neutrality is 
not a question of ancient rules of law having gone out of existence, but a 
question of new conditions having been created whereby the applicability 
of that law has been very greatly modified.’’”? It is therefore an open 
question how the novel situation shall be regulated by international law. 
It is obviously an extension, not an application, of existing law if rules of 
identical content with the old law are applied to the new facts. New law 
is inevitably created, whether it is in substantive content the same as the 
old or whether it contains different provisions, better suited to present- 
day needs. 

Inasmuch as international law is based on the common consent of 
civilized nations, it is hardly likely that new law governing the conduct 

of unlawful war could arise without the assent of so important a nation 
as the United States. The question of policy then arises: Ought the 
United States acquiesce in the creation of a new rule of customary inter- 
national law, which, by extending to unlawful wars the identical rules of 
law hitherto applicable only to lawful wars, would tie the hands of our 
government to a certain extent in giving effect to our own national policy, 

6 Edward Dumbauld, “Legal Limitations on Warmaking,” Georgetown Law Journal, 
XVIII (1930), 83, at 89-91; see also Proceedings of the American Society of International 
Law (1930), pp. 96-97; ibid. (1933), PP. 56-57. 

7 Proceedings of the American Society of International Law (1933), p- 63. 
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namely, the policy of war prevention? The answer, it would seem, must 
be in the negative. 

Of course, it is quite possible that for the sake of having a simple and 
uniform rule nations may decide that they will agree to apply the same 
legal standards to the conduct of all wars, lawful or unlawful. But it 
would seem clear that at the present time the rules of international law 
regarding the rights and duties of neutrals in an unlawful war are not 
definitely and cleariy settled one way or the other. Under these circum- 
stances the United States ought to insist on preserving to the utmost 
possible extent its right to follow its own judgment as to the most ad- 
vantageous manner of giving effect to its national policy of prevent- 
ing war. 

It thus appears that legislation which acknowledges that an arms em- 
bargo may only be imposed impartially in conformity with the old rules 
of neutrality needlessly enters upon controversial ground and assumes 
that the disputed question of international law is already settled in the 
sense adverse to the interests and policy of the United States. It is not 
wise to surrender so lightly and without struggle our government’s free- 
dom of action in carrying out our declared national policy. 

But even supposing that customary internationai law should become 
settled in the sense adverse to our liberty of action, it would still be quite 
possible for nations which have concluded treaties prohibiting war to 
renounce by treaty their right to exact from us, when they wage war un- 
lawfully, compliance on our part with the customary rules governing the 
duties of neutrals. Distinguished international lawyers have advocated 
the negotiation of such treaties.’ With agreements of that sort in force 
the United States would be entirely protected against any possible allega- 
tion of breach of neutrality. Since our embargo legislation ought to em- 
body a permanent policy, its terms should be so framed as not to con- 
flict with the status arising in virtue of the conclusion of such treaties. 
In other words, our own statute ought not go farther in restricting our 
freedom of action than is required by our duties as neutrals toward other 
nations under international law. If it is feared that the language of the 


8 Charles Cheyney Hyde, in Foreign Affairs, VII (1929), 631; Philip C. Jessup, in 
American Journal of International Law, XXVI (1932), 793. 


9 Unless it is clearly understood and stated in the statute that it is enacted by the 
United States in pursuance of our own domestic public policy, and not in fulfilment of 
any obligation under international law. Such an express declaration of policy would 
doubtless suffice to reserve all rights of the United States with regard to the scope of 
the rights and duties of neutrals under international law; and prudence may well dic- 
tate, with respect to domestic legislation, restrictions going beyond what is required 
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House resolution might authorize measures transgressing the law of na- 
tions, an appropriate caveat might be incorporated, saying: ‘‘Provided 
that no action hereunder shall infringe the rights of any state under 
international law and treaties with the United States.” 

Why should the United States, without diplomatic bargaining or guid 
pro quo, surrender its discretion to choose for itself the most advantageous 
manner of applying its arms embargo legislation, and fetter itself in 
advance by adopting an ironclad rule forbidding discrimination between 
lawbreakers and their victims, between attacker and attacked, if inter- 
national law does not require neutrals in an unlawful war to adopt such 
an attitude of impartiality? Of course, to withhold weapons from both 
parties would usually be the easiest and most desirable way of preventing 
combat. But who can say beforehand that there never would be cases in 
which peace could most effectively be preserved by withholding weapons 
from only one of the parties? 

The following homely illustration used by a speaker in the course of 
remarks before the American Society of International Law puts the situa- 
tion very clearly: 

Suppose I am the next-door neighbor of a married couple who are having a 
family altercation. Perhaps it is a legal dispute as to whether the husband is 
fulfilling his legal duty to support his wife properly; perhaps it is a political dis- 
pute as to whether they should vote the Democratic or the Republican ticket. 
Whichever sort of dispute it is, the merits of that dispute do not concern me in 
any way and I will not meddle in it. But I am entitled to have something to 
say if the husband proceeds to shoot his wife in order to enforce his point of view, 
particularly if he has previously promised me that he will not shoot his wife, 
because I am a nervous man and noises of that kind disturb me. Then further- 
more if he should come to me and say, “‘I promised you that I would not shoot 
my wife, but I am going to do it. Unfortunately, however, I do not have a gun; 
please sell me a gun,” I think I would be entirely justified in refusing to make 
myself a participant in this breach of faith. In fact I might be willing to an- 
nounce in advance that under those circumstances, if they should arise, he need 
expect no assistance from me. But I do not see wky I should promise him that 
I will never furnish his wife a gun. Indeed when the time came there might be 
circumstances leading me to believe that the wisest course for me to pursue in 


by international law. Not all that is lawful is expedient, and a nation may well impose 
on its citizens restraints which it is not obliged by international law to ordain. Thus a 
parent may forbid a child to play in the street or in a neighbor’s garden, and punish 
disobedience, without forfeiting or relinquishing any rights or claims arising out of in- 
juries to the disobedient child inflicted by a negligent motorist or the neighbor’s savage 
dog. Similarly a prudent automobilist may find it wise not to insist on his right of way 
at the risk of collision with a careless driver. 
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order to preserve peace and tranquillity would be to supply the wife 2 gun, and 
thereby exercise a sobering influence on the husband.” 


Similar considerations apply to arms embargo legislation as an expres- 
sion of the war prevention policy of the United States. There is no reason 
why our government should tie its hands in advance, instead of remaining 
free to give effect within the widest possible limits to its policy that it 
will do whatever it advantageously can to prevent war and to promote 
peace. 

Limitations forbidding discrimination between belligerents are there- 
fore undesirable. But embargo legislation of the proper sort is undoubted- 
ly to be welcomed. The United States would manifestly stultify its policy 
of war prevention if, while professing to do all in its power to do away with 
war, it permitted American exporters to furnish the means of fighting. 
A nation is just as guilty of causing war if it furnishes to others the 
weapons without which they could not make war as if it took part in the 
conflict itself." 


10 Proceedings of the American Society of International Law (1933), Pp. 195. 
1 Cf. the vivid language of John W. Davis, in Foreign A ffairs, VII (April, 1929), at 
353: “Governmental protection afforded to munition makers attempting to supply a 
country which had refused ‘the settlement or solution’ of its dispute ‘by pacific means’ 
would become an act of national wickedness, and would class the country with Dante’s 
‘caitiff choir’ of angels who stood aloof from the struggle between God and Satan.” 
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THE VALUE STUDIES OF THE NINTH INTERNATIONAL 
CONGRESS OF PHILOSOPHY 


D. S. ROBINSON 


NDER the general theme “The Norms and the Reality of Val- 

ue,” sixty-five papers were presented to the Ninth International 

Congress of Philosophy, and they constitute Fascicules X, XI, 
and XII of the proceedings published under the title, Travaux du [X* 
Congrés International de Philosophie (Paris: Hermann & Co., 1937). 
Thirty-nine of these papers are in French; sixteen are in German; seven 
are in English; and three are in Italian. Each is preceded by a brief 
summary in French. The papers are arranged in groups as follows: three 
deal with generalities, fourteen with the problem of the reality of value, 
twelve with the relation of value to knowledge and action, three with the 
bearings of cosmology on value, two with logical norms, sixteen with 
moral and social norms, eight with juristic norms, and seven with aesthet- 
ic norms. This indicates the wide range covered by these values studies, 
and perhaps the best way to convey an idea of their importance is to 
indicate briefly some of the leading conceptions and theories that were 
expounded in each of these groups. 


I. GENERALITIES 

In a paper entitled “Autonomy and Theological, Physical, and Socio- 
logical Heteronomy” Leo Polak argued that there is a triple axiological or 
normative reason which is the source of logic, ethics, and aesthetics, and 
which is autonomous in each of its three forms. It is an error to base any 
of these special value sciences on the revelations or the commandments of 
theology, or on the axioms of metaphysics, or on the laws of physics, 
biology, or sociology, because to do so reduces these value sciences to a 
complete dependence on that discipline from which the basic norms are 
derived. He took the position that an ethics based upon the natural 
sciences is just as contradictory in this respect as one based on theology. 
Ladislas Tatarkiewicz attempted to classify what we know and what we 
do not know about values. He said that we know that there are objective 
values but we do not know how many there are; among objective values 
we know that some are intrinsic and some instrumental, but we do not 
know where to draw the line between them nor do we know all of the 
intrinsic values; among intrinsic values we know that some are simple and 
that all others can be reduced to these simple ones, but we are not in ac- 
cord as to what are the simple intrinsic values. Yet he thinks that nearly 
everyone would agree to include in this list moral, intellectual, aesthetic, 
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and hedonic values. We know that some values are superior and others 
inferior, but we know only a fragment of the complete hierarchy of values, 
We know that the value of acts and of things depends upon conditions, 
but we are not at all clear as to what these conditions are. We know some 
criteria to use in recognizing values and in ordering them in a series, but 
our ability to use these criteria is greatly handicapped by our ignorance. 
To say the least this is a novel way of presenting a discussion of value. 
Tudor Vianu’s paper entitled “‘The Origin and Validity of Values” em- 
phasized what Professor Urban has well called the great divide in the 
theory of value between the subjectivists and the objectivists. He de- 
fended a subjective theory but he contended that “every subjective crea- 
tion of a value is a sign of a new connection between man and things.” 


II, VALUE AND REALITY 

In a brilliant discussion of the objectivity of value Samuel Alexander 
identified this with the coerciveness of some social type or norm of value 
upon individuals. In its nonhuman elementary form, value is “the uni- 
versal feature of the interconnection of things,” but the higher values— 
the good, the true, and the beautiful—are not of this form. These values 
exist “only in our human satisfactions.’’ Walter Eckstein argued that the 
descriptive sciences treat norms as social facts whereas the dogmatic 
sciences attempt to arrange the positive norms in a system. It is the 
business of the ethical thinker to rise above both points of view and to 
derive all norms from some one basic principle. F. Heinemann showed 
that Husserl, Scheler, and Heidegger are all united by the fact that they 
agree in treating the problem of appearance and reality as the central 
problem of ethics. Heinemann shares with them the view that man’s life 
moves between these two poles. His paper is a valuable brief summary of 
the views of the phenomenologists. H. Heyse blamed the present Euro- 
pean crisis on the metaphysical separation between value and reality 
which characterizes recent European philosophy. He supported this con- 
tention with examples from the history of philosophy, and concluded that 
Germany is leading Europe to a saving philosophy because of the in- 
sistence of German philosophers on the union of value and reality in the 
historical process. In an interesting paper on ‘‘Life as Value and as Func- 
tion” Mirko Novak sketched the development of the concept of life in 
science and in philosophy, and argued that the primal truth for man is 
expressed in the proposition: vive ergo sum. Pietro Romano defended the 
thesis of ontological monism which equates value and reality. “Being 
equals Reality, Reality equals Value,” he said, rather dogmatically. Wil- 
helm Sauer’s paper entitled ‘“The Values as Genuine Realities” defended 
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the thesis that the most pressing obligation upon contemporary philoso- 
phers is their active co-operation in stressing those values that are common 
to all men and to all peoples. Just as in previous ages philosophy has been 
primarily oriented either to theology, or to art, or to history, or to mathe- 
matics, or to natural science, so in our day it should be primarily oriented 
to the social sciences. Even though it be admitted that social value is not 
the only value, it is the value that is most needed in our age. This position 
coincides with the central thesis of a number of the contributors to the 
volume entitled American Philosophy Today and Tomorrow, and is shared 
by many other American philosophers. 

Other papers in this group were: “The Moral Ideal and Historical 
Reality,” by J. Benrubi; “Reality and Meaning,” by Wilhelm Burkamp— 
a summary of his book by this same title which will soon be published; 
“A Critique of the Logical Foundations of the Philosophy of Value,” by 
Helmut Kuhn; “A Study of the Three Concepts—Universality, Reality, 
and Value,” by A. Guzzo; “The Crisis of Idealism,” by Arthur Liebert; 
“The Formal Reason of the Universe,” by N. Lossky; and “The Problem 
of Being and the Autonomy of Values,” by J. Xirau. Each of these papers 
is deserving of special comment, but space does not permit so I pass to 
the third group of contributions. 


III. KNOWLEDGE, ACTION, AND VALUE 

Guido della Valle discussed ““Knowledge as a Form of Valuation,” 
arguing that knowledge and valuation are neither identical nor antitheti- 
cal, but that the former should be subsumed under the latter. He de- 
fended the Cartesian thesis that the object of knowledge and of valuation 
is reached by an analysis of the subject’s experience. Joseph Fischer gave 
an interesting discussion of the relation of philosophy and science in his 
paper entitled: ““The Regulative Role of Modern Science.” The philo- 
sophical sciences are concerned primarily with those values and norms 
upon which the regulative sciences are based, but they must use ultimate 
values and norms as assumptions in order to evaluate the norms implied 
in the regulative sciences. The business of the latter sciences is specializa- 
tion in the interest of an increased regulation of civilized life by expert 
knowledge. But this regulation produces all kinds of irrational effects, 
and it is the business of philosophy to establish the meaning of this 
whole evolutionary process. But a synthetic philosophy is needed to 
make the regulative and the philosophical sciences realize that they are 
reciprocally necessary, and to prevent one group from usurping the func- 
tion of the other. So there is need for a philosophy that is above the 
separate philosophical sciences and the natural sciences, and which will 
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have as its function the correlation of the normative and regulative roles 
by relating them to the ultimate norms. Doubtless such a philosophy 
would be a value metaphysics. 

F. Z. Fahri attempted to synthesize the theories of social action of the 
French sociologists—Levy-Bruhl, Durkheim, Davy, Rauh, and Pra- 
dines—with the Kantian doctrine of a progressive realization of the 
moral ideal. He used interesting illustrations from Turkish history to 
substantiate his thesis that ‘‘the development of sociology owes the 
realization of its aspirations to an experience in which the elements de- 
rived from the social world are synthesized with those that are derived 
from a constructive reason.’”’ A valuable bibliographical note is appended 
to his significant contribution entitled “Action and Reality in Sociology.” 

Cornelius Kruse re-examined the relation of cognition and value as 
discussed in the value theories of R. B. Perry, Samuel Alexander, Ber- 
trand Russell, George Santayana, and C. F. Bouglé in the attempt to 
prove that the sharp dualism between cognition and value which char- 
acterizes the value theory of these writers is indefensible. In a paper en- 
titled “Value and Creativity” P. Vuk-Pavlovic argued that value can 
arise only out of the conflicts and warfares that are inevitable features of 
the diversity of social movements that actually exist. Creativity always 
involves warfare! Jean Guitton defended the distinction between spirit- 
uality and mentality, defining the latter as “‘the general manner of think- 
ing that prevails in a society”’ and the former as the creative and progres- 
sive activity that continually enhances cultural values. He made inter- 
esting applications of this distinction to the history of philosophy and to 
the history of religion, especially Judaism and Christianity, and he gave 
striking examples to indicate how difficult it is to escape from the men- 
tality which dominates one’s own society. 

R. C. Thurnwald’s paper on “Evolution and Progress in the Light of 
Cultural Research” defended the hypothesis of cultural pluralism, but 
he admitted that the great cultures are connected in an evolutionary 
process that has several branches. His views are available in English in a 
paper published in the American Sociological Review, 1936, pp. 604 ff. 
G. D. Scraba presented a brief paper on ‘‘Value from the Point of View 
of the Philosophy of Language,” and Jan Patocka argued against there 
being a definite canon for the philosophic way of life on the ground that 
philosophy is always profoundly personal, reminding me of William 
James’s idea that a philosopher is like “‘a lone lion in his lone den.” 


IV. VALUE AND COSMOLOGY 
Assuming the reality of time, change, and evolution, and that these 
constitute a common space-time structure, J. E. Boodin argued persua- 
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sively that this structure is normative. He gave crucial illustrations from 
embryology, a science which he thinks holds the key to the understanding 
of geological life. ‘It is the whole space-time structure, including its en- 
vironment, which has the quality of life,” is a statement which indicates 
how closely his conception is allied with that of the emergent evolution- 
ists. He applied the same principle in interpreting the findings of recent 
physics. “Every part of nature is history,” he said, and further on he 
added: ‘‘The temporal Gestalt of nature... . includes... . the evolu- 
tion of a social Gestalt.” His paper, “Cosmic Implications of Normative 
Structure,” is an eloquent defense of what Arthur Lovejoy has called 
“cosmic meliorism.”’ J. E. Salomaa contended that a consideration of the 
arguments for pessimism and optimism prove that both conceptions are 
subjective, and that it is impossible, on scientific grounds, to choose be- 
tween them. In order to reach a scientifically grounded decision it is nec- 
essary to shift the issue to the question of the possibility and the validity 
of valuation in the broadest sense of the word. To affirm this possibility 
and validity is to be an optimist and to deny it is to be a pessimist in the 
objective sense of these words. This explains his title ‘Pessimism and 
Optimism as Philosophical Questions.” 

The only other paper in this group was by L. Silberstein on ‘“‘Indeter- 
minism and the Normative Point of View.”’ However, there were a num- 
ber of important papers on indeterminism published in Fascicule VII, en- 
titled ‘Causality and Determinism,” but these dealt with the more gen- 
eral aspects of the problem and with the meaning and range of causality 
in modern physics and biology, whereas Silberstein’s contribution was 
especially concerned with the doctrine of indeterminism as it affects 
theory of value. He argued that this concept is primarily significant in a 
doctrine of norms, and that Kant’s dualism is fallacious because it at- 
tempts to eliminate every empirical content from the concept by allowing 
it validity only in a noumenal world. Silberstein has created the concepts 
“interventionist rationalism” and “transformationist irrationalism” to 
refer to the rationality and the irrationality of human affairs in contrast 
with the concepts “rationalism” and “‘irrationalism”’ as applied to natural 
knowledge and natural facts. This interventionist rationalism seeks the 
regulative principle for a culture within the human spirit as much as 
within the sociological phenomena themselves. In working out this in- 
terventionist rationalism we are forced to recognize a hierarchy of norms 
which has an indeterminist character, and the principle of which cannot 
be wholly determined by reason, since it may differ with the empirical 
content of different cultures. Silberstein gave an instructive interpreta- 
tion of two of Nietzsche’s formulas, “amor fati’”’ and “become what you 
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are,” to prove that even a determinist thinker had to recognize the in- 
determinism which belongs to a hierarchy of values. In social norms the 
same principle holds, as is shown by the fact that we are more and more 
replacing the Kantian formula “you ought” with the formula “we will.” 
He denied that the indeterminism of an interventionist rationalism in- 
volves necessarily a metaphysical indeterminism. Silberstein’s contribu- 
tion was certainly one of the most original among the value studies of the 
Congress. It showed the influence of Hans Kelsen (see below under VII). 


V. LOGICAL NORMS 


Although an entire division of the papers of the Congress was devoted 
to “Logic and Mathematics” (Fasc. VI), there were two papers on logical 
norms that were placed among the value studies. J. L. Claparéde raised 
the question of whether African Spir (1837-90) did not give a new point 
of departure to philosophy in his Pensée et réalité, and answered in the 
affirmative. His paper is almost wholly made up of quotations from 
Spir’s book to justify this answer. Ludwig Landgrebe discussed “Formal 
and Material Norms of Knowledge,” the former being the universal 
logical norms and the latter those norms which vary according to the 
type of object and according to the practical aim of the investigator. 


VI. MORAL AND SOCIAL NORMS 


Georges Gurvitch discussed “The Variations of Immediate Moral 
Experience,” giving a brief résumé of his recently published book Morale 
théorique et science des meurs (Alcan, 1937). The science of customs has 
these variations, of which Gurvitch names six, as its subject matter, 
whereas moral philosophy has for its special task the finding of criteria 
that can be used in determining whether these six variations are genuinely 
objective or are of an illusory nature. Perhaps it should be noted that 
the phrase science des meurs is due to Levy-Bruhl, and that Gurvitch 
is obviously under Levy-Bruhl’s influence. In a paper entitled ‘Moral 
Norms and Psychical Reality” M. A. Bloch attacked the doctrine that 
moral norms are objectively real and sketched the history of the emanci- 
pation of morals from this outmoded tradition. Guyau, Nietzsche, F. 
Rauh, Bergson, and Freud were named as having played important roles 
in this achievement, and John Dewey was praised for having developed 
a new pedagogy that is consistent with the new doctrine of moral im- 
manence. Antidotes to Bloch’s thesis may be found among the papers in 
Fascicules VIII and IX, entitled “Analyse réflexive et transcendance,” 
an account of which falls outside the scope of this review, but the con- 
tributions to which deal thoroughly with the general problem of im- 
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manence and transcendence. J. de Gaultier defended aesthetic morality. 
He argued that the moral sentiment has only two ways in which it can 
unfold. First, it can produce so many goods that these can be distributed 
to everybody in such abundance that there will no longer be any need to 
fight to obtain them. Secondly, it can obtain from each individual his 
consent to renounce some of his desires, and assure to each the satis- 
faction of those desires he did not renounce. Throughout history both of 
these devices have been employed and neither has succeeded. So morality 
must be the result of a compromise between these two tendencies, and the 
aesthetic consciousness is the indispensable regulator of this compromise. 
A bibliography of the author’s writings in support of this theory is ap- 
pended. 

J. B. Kozak stressed the conflict between the supernatural norms of 
Plato and Kant and natural norms that are based upon and are derived 
from the environment. He argued that these two groups of norms can 
never be reconciled except through a better philosophical anthropology 
such as the philosophical circle of Prague, to which Kozak belongs, is 
attempting to develop on the basis of the psychology of Brentano, the 
logic of Husserl, and the social philosophy of Masaryk. Emil Utitz, an- 
other member of the Prague circle, brought out a different aspect of this 
same conflict in his paper on ‘Morality and Perfection,” and took a 
position similar to that of Kozak. These two papers are valuable because 
they give us a knowledge of what the Prague circle is contributing to 
philosophy. 

Two papers in this group were concerned with the general problem of 
whether there is a minimum common morality for all mankind. B. Zboril 
asked whether we can speak of an ideal for al] humanity. He took the 
position that perfection is such an ideal, and he argued persuasively that 
our knowledge of this ideal is the real moral support for international 
collaboration in the search for lasting peace. D. S. Robinson’s paper on 
“Ethics and Law” defended the thesis that there is a common set of 
postulates of any civilized society upon which both law and ethics rest. 
He summarized the postulates which Roscoe Pound and W. E. Hocking 
have proposed as essential to the constitution and the existence of civiliza- 
tion. ; 
One of the most original of the papers in this group was W. D. Ross’s 
searching analysis of ““The Meanings of Good.”” He showed how the doc- 
trine that good is moral virtue and the doctrine that good is pleasure both 
break down under criticism. An intermediate theory between these two 
extreme doctrines holds that there is an identical quality of goodness in 
virtue and in pleasure and in certain forms of intellectual and aesthetic 
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activity, and this theory has recently won acceptance over the extreme 
views, especially in England. But Ross pointed out certain fatal objec- 
tions to this compromise theory and concluded that the word “good”’ is 
actually used in two radically different senses. Using terminology of 
Meinong, one of these senses of the word “good” Ross calls what it ex- 
presses and the other he calls what it signifies. The former is the subjec- 
tive and the latter is the objective meaning of good. Sometimes the two 
meanings exactly correspond, but in other usages they do not, and “men 
will continue to use the word as they do now, whatever philosophers may 
say.” 

Authors and titles of other important papers in this group can only be 
mentioned. These are: E. Leroux, “The Plurality of Ethical Values”; 
R. Léhrich, “Concerning the Uncompulsoriness, Compulsoriness, and 
Truth of a Doctrine or Science of Norms’; Paul Siwek (S.J.), ‘The 
Problem of Value”; H. Elzenberg, “Obligation and Commandment”; 
G. Kafka, “‘Scientific Politics and Political Science’; and G. Boas, ‘‘The 
Value of Norms.” 

VII. JURIDICAL NORMS 

Especially significant among the papers in this group were two that 
were presented by disciples of Hans Kelsen, whose philosophy of juris- 
prudence has influenced authorities of the League of Nations. He has 
developed on a Kantian basis a theory that there are certain pure a priori 
norms upon which law rests, and that jurisprudence is a system of 
knowledge unified by these ultimate norms. The success of this new 
school of jurisprudence is attested by the fact that a large number of 
thinkers of different nationalities are applying Kelsen’s methodology and 
are contributing to the new journal, Revue internationale de la théorie du 
droit. 

Adolphe Plachy discussed ‘‘The Philosophical Basis of the Pure Theory 
of Law.” He pointed out that Kelsen’s theory rests upon the conception 
of obligation rather than right, and that Kant failed to perfect a theory of 
obligation, although he recognized the need of it. All of the disciples of 
Kelsen accept critical idealism as a metaphysical base, and from this 
starting-point they are attempting to correct and to perfect the Kantian 
conception of obligation. Kelsen has undertaken to develop a theory of 
legal knowledge that is strictly parallel to Kant’s theory of scientific or 
theoretical knowledge, but Plach¥ points out that this involves him in 
certain fundamental contradictions. M. Weyr, one of Kelsen’s collabora- 
tors, formulates a category of normativity. The essence of this category is 
the specific normative relation “ought to be.” But this does not entirely 
remove the contradictions, so Adolf Merk] has contributed to the theory 
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the important conception of the formation of law by degrees. Plachy 
points out that the final development of the theory is the conception of a 
normative intuition, by the aid of which the investigator is able to 
isolate norms and to recognize the ultimate distinction between the realm 
of causality and the realm of liberty, between Kant’s phenomenal and his 
noumenal world. 

Adolphe Prochazka supplemented Plachy’s discussion with a paper 
entitled ‘Concerning the Juristic Norm: Norm and System of Norms.” 
He defended the thesis that a norm can have for its criterion only the 
validity of another norm and never a fact. By this he means that the only 
way to validate any norm is to subsume it under some norm that justifies 
it. The ultimate justifying norm is ‘what ought to be,” and this is a 
conception as primordial as “what is.”” The justifying norm and those it 
justifies form a system of norms. Law is a system of juristic norms of this 
character, but it is not entirely independent of the system of moral 
norms. The supreme juristic norm is sometimes sought in the state, and 
sometimes in international law. Analogous to the problem of the relation 
of national to international law is the problem of the relation of natural 
to positive law. He reached the conclusion that the basis of natural law is 
a system of moral norms. 

G. Davy gave an interesting discussion of “Society, Law, and Indi- 
viduality” in which he showed how the individual is rooted in society but 
is nevertheless the real source of the values which he finds there and 
toward which he feels obligated. Oscar Kraus summarized theories ex- 
pounded in books he has published between 1go1 and 1937, and based 
upon the views of Brentano’s Vom Ursprung sittlichen Erkenntnis (1889). 
Johannes Sauter discussed “The Problem of Natural Rights,” tracing 
the development of this theory from Descartes, and reaching the con- 
clusion that the doctrine of natural rights is an intermediate theory be- 
tween legal empiricism and legal fideism. B. Horvath defended the thesis 
that law, which is that form of social organization that is most fully 
developed, is really only one among other forms of social objectification. 
His paper was entitled: “Reality, Value, and Law.” 

G. R. Morrow contributed an original paper on “Law as Order and as 
Command,” in which he defined law as ‘order in human relations.” He 
contrasted this conception of law with the theory that law is the system 
of commands of some superior. The basic assumption of this theory is 
that men are by nature lawless, and the assumption is fallacious. More- 
over it has a theological origin. Morrow applied his definition of law as 
order to the problems of the authority of law, legal rules, state action, and 
international relations. 
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VIII. AESTHETIC NORMS 


Although a Congress of Aesthetics was held the week following the 
Congress of Philosophy, there were seven papers on aesthetics which 
dealt with the norms for evaluating beauty. One of these was by the Ear] 
of Listowel on “The Distinctive Feature of Aesthetic Value.” He dis- 
tinguished aesthetic from other values—economic, personal, etc.—by 
the presence in the former of what he called an equilibrium or balance of 
the psychological energies or by a state of mental harmony. In the case of 
artistic creation this is a harmony between the conscious and the un- 
conscious mental energies; in the case of artistic appreciation of a work of 
art it is a harmony between sensations, feelings, effort, and knowledge; 
and in the case of the appreciation of natural beauty, it is a harmony be- 
tween the subject and the object. 

Charles Lalo discussed “The Aesthetic Value of Philosophical Sys- 
tems.’ Every system of philosophy is a “polyphonic combination of 
ideas,” he said, and no such system can be verified scientifically nor can 
its value be scientifically determined. The only value it has is aesthetic. 
Jan Mukarovskf, in a paper entitled “The Aesthetic Norm,” argued that 
this norm differs from others in several important respects, but especially 
in being less absolute and more under the influence of the art object. 
Nevertheless, to reject the aesthetic norm is to fall into an abyss of rela- 
tivism from which there is no escape. 

I will conclude by giving the names of the authors and the titles of 
the other papers in this group. These are: F. Mirabent, ‘Aesthetic 
Values and the Judgment of Taste”; P. Guastalla, ‘Aesthetic Value and 
the Efficiency of a Work of Art”; M. Wallis-Walfisz, “The Truth and 
Validity of Aesthetic Propositions”; and M. Gallagher Parks, ‘Method as 
the Basis of an Aesthetic Truth.” 


INDIANA UNIVERSITY 
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DISCUSSION 


FORTY YEARS OF AMERICAN PHILOSOPHY 


JAMES H. TUFTS 


HE volume of essays and addresses entitled Nature and Mind, 
selected from the publications of Professor Frederick J. E. 
Woodbridge and presented to him on the occasion of his seven- 
tieth birthday by the three institutions which he has served with such 
distinction, is a peculiarly fitting tribute to a vigorous thinker. Covering, 
as it does, a period of forty years of American philosophic discussion, it 
invites comment as representative of the topics which have dominated 
the period. Although the volume contains no extended discussion of 
ethical or social problems, it nevertheless offers much material for reflec- 
tion on the part of those concerned with ethics. And the very absence of 
much that in the past has had such a prominent place in philosophy is 
itself worthy of a passing remark. 

The period of forty years—more precisely, 1894 to 1936—represented 
by these essays and addresses has seen philosophy in the United States 
occupied chiefly with the problem of knowledge—some would add, thresh- 
ing over the old straw of idealism versus realism. Such preoccupation is 
at least noteworthy. For during the past forty years extraordinary 
changes have been taking place in industry and social classes, in govern- 
ment and the family, in science and education. But philosophy, as if to 
justify the ancient tradition of Thales, has for the most part calmly 
ignored such events and devoted its energies to the question, How is 
knowledge possible? What part, if any, does the mind play in shaping 
the product of the world as known? One does not wonder that Professor 
Dewey, characterizing the period in the autobiographic sketch contributed 
to Contemporary American Philosophy, found it suggesting a parallel with 
another “forty years” and spoke of it as “forty years spent in wandering 
in the wilderness.” To be sure, Professor Dewey adds encouragingly that 
the time so spent “‘is not a sad fate—unless one attempts to make him- 
self believe that the wilderness is after all the promised land.” And it 
is but fair to say that advances in mathematical and physical theory 
have been reflected in logical analysis. But social problems have certainly 
received little attention. So far as philosophy in the United States is 
concerned, one reason for the prominence given to epistemology is prob- 
ably to be found in the influence of Harvard and Josiah Royce. Approxi- 
mately half of the thirty-four who contributed to Contemporary American 
Philosophy had studied at Harvard. Some of the seventeen were sympa- 
thetic with the position of Royce; some dissented. But whether they 
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followed or dissented, the problem as he presented it made a lasting im- 
pression. “No one at Harvard could stand against him,” said one of the 
contributors. 

Professor Woodbridge did not study at Harvard. Aristotle, Spinoza, 
and Locke, among the dead, and Santayana among the living are the 
men to whom he owns greatest indebtedness. Several of the addresses 
in the volume were given before religious bodies and deal with the prob- 
lem of teleology as affected by modern thought. But the larger number 
of the papers included are representative of the major interest of the 
period. They may be considered as dealing with (1) a question of method 
—Is epistemology a fruitful method of advancing our knowledge of the 
world? (2) a question of the theory of knowledge—realism versus ideal- 
ism; and (3) a question of metaphysics—the claims of naturalism as 
a philosophy. 

The question whether epistemology is a fruitful method of gaining a 
more adequate knowledge of nature formed the topic of the Howison 
Lecture for 1935. The formulation of the question might suggest prag- 
matist leanings, but after an emphatic ‘‘No!” to the question the main 
part of the lecture is devoted to the positive alternative, “that the fruit- 
ful approach to a theory of nature is from an initial emphasis on life.” 
This approach, it is urged, tends to preserve both the unity of man with 
nature as a part of it, and the distinction between man and his environ- 
ment. A degree of usefulness is granted to criticism of the knowing proc- 
ess; it has served a purpose in limiting dogmatism; but for actual advance 
in knowledge a different method is more fruitful. Some, and the present 
writer among them, would give a more favorable estimate of the timeli- 
ness of Kant’s question at the time when it was asked by Kant than 
Woodbridge seems to grant—he says he dislikes the Kritik der reinen 
Vernunft. Between the dogmatic rationalism which came forward with 
demonstrations from pure reason of God and the soul, and an empiricism 
which could find no ground for even scientific knowledge of nature; be- 
tween a materialism which excluded all freedom from human conduct, 
and a subjectivism which seemed to leave no significant place for laws 
of nature, Kant confronted no artificial problem. He sought to find a place 
for physics, a place for organic nature, a place for morality, a place for 
beauty and creative art, and a place for religion. But modern physics 
has now defined its field with due recognition of its limits. Theology no 
longer relies on the ontological argument. It is high time, it may well 
be said, for philosophy to turn to other tasks, whatever one may think 
as to the usefulness of an introduction to philosophy through the pre- 
liminary discipline of a study of the theory of knowledge. 











he 


za, 
he 
$€S 
)b- 
er 
he 
od 
he 
al- 
as 








DISCUSSION 435 


As to the second question—the debate between realism and idealism 
—Professor Woodbridge has consistently held that we know the real 
world—not a fiction or idea which by its very nature excludes us from 
knowing the world as it is. But he was ready to correct terminology 
which had lent itself to misapprehension of the role of mind. In an early 
essay he had spoken of consciousness as a “relation.”’ One can understand 
Thilly’s charge that to view consciousness as a relation is to regard it 
“as a kind of unnecessary adjunct,” and that so viewed, “‘consciousness 
looks on; there is nothing else left for it to do.”” Woodbridge replies that 
he was far from meaning that a “‘conscious being” is merely a passive 
spectator, and in a later discussion approves Strong’s statement that 
“cognition is an act, and not a discovered or supposed relation within 
or without the field in which it occurs, nor a relation between two fields.” 
Again, in explaining what it means to be conscious, he writes, “Thinking 
about a surrounding world in which we find ourselves alive, awake, active, 
planning, and telling ourselves and others about it—that is what it is to 
be conscious” (p. 420). And with reference to the moral and religious 
implications of thinking and consciousness he says, ‘We do not hold 
rocks responsible because they fall, but we do hold men responsible be- 
cause they think. Because they think, today is changed in view of yester- 
day and tomorrow, and consciousness being the possibility of such change 
takes upon itself the thoughtful construction of the issue in the light of 
the world’s natural teleology. .... Thus with consciousness, the world’s 
teleology is a moral teleology.” 

This last quotation touches the real issue believed by some at least of 
the idealists to be involved. In his reflections on re-reading William 
James, Woodbridge recalls the early days of the Journal of Philosophy 
‘when the ‘problem of consciousness’ was exciting, and James challenged 
the debaters of it with the question, ‘Does consciousness exist?’”’ It 
seemed then “that all we mortals mean when we use the word ‘soul’ was 
at stake.’’ Some of the disputants failed to suspect that the two questions, 
What is consciousness? and What is it to be conscious? might be identical. 
And summing up he says, ‘After all, nothing much seems to have hap- 
pened, Whatever consciousness is, we seem still to be conscious.”’ And in 
fairness it may be said that idealists have not always held a view of 
conscious beings which affords a ground for moral responsibility—witness 
Jonathan Edwards and his struggles with ‘natural ability and moral 
inability.’”” And who challenged predeterminism more courageously and 
boldly than William James, the ‘Realist’? Perry well remarks that the 
terms applied originally to emphasize certain distinctions—realism and 
idealism among them—“already suggest the battle cries of a war that is 
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over, and that has ended in a ‘peace without victory.’”’ But for the 
possibility of morality the postulate—if not the complete intelligibility 
—of moral responsibility remains fundamental. ; 

A philosopher who has named Aristotle and Spinoza as largely in- 
fluential in his thinking is not likely, even in a period given to episte- 
mology, to resist the fascination and just claims of metaphysics. The 
theory which Woodbridge advocates and redefines he calls “naturalism.” 
And of course this term calls at once for an answer to the question, What 
are we to understand by “nature”? The term stands midway between 
such colorless terms as “‘being,”’ “reality,”’ ‘“‘substance,” and such more 
nearly definite terms as “God,” or “mechanism.” As contrasted with 
the more neutral terms it suggests an approach from the point of view 
of life, following in this the lead of Aristotle. As contrasted with the more 
definite ultimates of theology and materialism it does not prejudge at 
the very outset the issue of what reflection may ultimately conclude. It 
does not exclude the world of physics but it includes the world of organic 
life and of conscious life. It presents the subject matter of metaphysics 
rather as a problem for analysis than as the conclusion of a syllogism. 
But as Professor Woodbridge is well aware, the term “‘naturalism”’ has 
very generally been used of a definite theory, based on a meaning of 
“nature’’ which excluded from consideration man as knower and actor. 
Such was the prevalent acceptation of the term in the seventeenth cen- 
tury. Recognizing that recent scientific study of man has “incorporated”’ 
him more fully than before into nature, Woodbridge insists that ‘the 
incorporation of man into nature may well do something to man, but it 
must also do something to nature..... It does not permit us to think 
of nature as if it were wholly predetermined, irrespective of man’s in- 
corporation into it. What has naturalism really done to man? It has 
certainly changed him. But how? It has changed him from an illustra- 
tion of what nature is not, to a profound illustration of what nature is. 
He reveals what nature is fully as much as any other natural event.” 

For ethics, an approach that begins with “nature,” understood as 
Woodbridge would understand it, rather than with God or law or abstract 
good, has decided merits. Nature is a problem—not a ready-made an- 
swer to our questions. Metaphysics should not presume a solution before 
it begins its analysis. Nor should ethics. At the present critical—some 
would say, desperate—condition of moral standards and motivation, a 
naturalistic approach is not only in accord with the scientific temper of 
the age, but is probably the only one that is likely to appeal to the younger 
generation as entitled to consideration. Taking perhaps increased dis- 
inclination to accept moral control from the naked frankness with which 
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nations in war set reasons of state above moral considerations, and his- 
torians according to Huizinger assert the amorality of the state, the age 
is becoming intolerant of previously accepted moral control in its atti- 
tudes toward the more personal relations of sex, marriage and divorce, as 
well as in the previously uncertain field of gambling and intoxicants. It 
does not always phrase its antithesis in the old Greek terms of “nature” 
versus ‘‘convention.’’ As Woodbridge suggests, it may rather set up “ex- 
perience”’ as its own justification, and disclaim the necessity or pertinence 
of any other standard—even that of reflection—as superior to the im- 
mediate experiencing. And as for considering consequences, it is patent 
that the advance of science is increasingly providing ways and means for 
eliminating undesirable consequences. If any approach to a stable ground 
on which to base morals is to gain acceptance it must be found in a 
method that does not borrow authority from a foreign source, and presents 
at least one necessity—the necessity of choice. 

It is in recognition of this temper of the day that Woodbridge reflects 
upon a sentence in Lippmann’s Preface to Morals which, he says, took on 
for him when he read it the character of an oracle: “There is no theory 
of the meaning and value of events which he is compelled to accept, but 
he is nonetheless compelled to accept the events.’ Laws, customs, re- 
ligions, continues Woodbridge, interpreting the oracle, ‘‘are brought to 
bear on the moral situation in the interest of regulating or sanctifying it. 
But the moral situation is there first... . . To be obliged to accept events, 
to work with them and adjust them in order to live well... .is some- 
thing very real and concrete. .... It is this compulsion which makes men 
make morals and which makes men religious. It is not the other way 
around, as if this compulsion were the product of legislative authority 
or priestly craft.’’ One recalls William James on the inexorableness of 
the molecules down in the nerve cells and fibers, when the drunken Rip 
Van Winkle excuses himself by saying, “I won’t count this time.” “Well!” 
said James, ‘‘he may not count it, and a kind heaven may not count it; 
but it is being counted nonetheless.” It is then a cosmos which includes 
moral situations with the necessity of choices, a cosmos which is moral, 
that Woodbridge would take as the beginning of both metaphysics and 
morals. “‘Cosmological problems are important for human problems only 
because human problems are important first.”’ The student of ethics may 
be pardoned if he regrets that Professor Woodbridge did not more fully 
develop the implications for ethics of his naturalism. 

One query presents itself. Does a “naturalistic” approach to morals 
imply that what are sometimes called the “natural consequences” of an 
act are sufficient to sustain the moral standards of a good life and a just 
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society? Or is it necessary to add all the resources of public opinion, 
morals, and religion? Some acts undoubtedly bring corrective conse- 
quences in their train. Violence begets violence by natural reaction 
against the aggressor. Fraud engenders distrust. Credit at the bank de- 
pends upon known reliability. In so simple an economy as that of ancient 
Judaism, poverty followed idleness, and drowsiness clothed a man with 
rags. As Bergson points out, nature seems to insist upon the minimum 
of morality necessary for survival. Will nature eliminate those strains 
that observe no moral aspects of sex and family and social justice? We 
remember that when Glaucon and Adeimantos pressed Socrates with a 
somewhat similar question as to whether a just life is intrinsically prefer- 
able, Socrates had to introduce the conception of a just commonwealth. 
And a just commonwealth is finally admitted to be an ideal. In other 
words, man cannot expect a moral millennium to bring itself without the 
exercise of both moral vision to conceive a better order and a moral will 
to choose and work for it. We cannot eliminate moral responsibility for 
reflection and choice, and then expect to secure moral] values through 
purely biological processes. Perhaps we have been too much concerned 
to have the younger generation accept our own standards, and have 
emphasized too little its responsibility to set its own standards—and take 
the consequences. 


UNIVERSITY OF CHICAGO 
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THE NEW PHILOSOPHY: 


E. JORDAN 


LTHOUGH the political world is dark, the intellectual outlook 
is “full of a new promise.’”’ Ten years ago the deadlock between 
mechanists and vitalists appeared hopeless; within the past 

eight years the physical scientists, in the persons of the German founders 
of quantum mechanics, have dissolved the controversy between mecha- 
nists and vitalists and “philosophy is achieving a new synthesis.’’ Ideal- 
ism has been discredited, monism shattered, but their successors—the 
realisms and pluralisms—are bizarre and fantastic and unintelligible. In 
fact, all the philosophical “‘isms” have been superseded in a genuine inte- 
gration of all modern motifs, and the result is the new quantum physics, 
the new theology, and the new philosophy, in which there is a ‘‘remarkable 
harmony,” and a “new religious metaphysics.” This is neither wild exag- 
geration nor downright nonsense, but most people who undertake to dis- 
cuss the relations between science and religion do not know about the new 
development. In this ignorance we find a partial explanation of the con- 
trast between the political and intellectual prospects. Specialization of 
training is behind this ignorance; also the better writings in the new 
physics, philosophy, and theology are highly technical and mostly very 
recent. The chief founders of the new philosophy are Peirce, Whitehead, 
James, and Bergson; of the new theology, Whitehead and F. R. Tennant. 

This book undertakes “‘to set forth the new philosophy and theology 
with special reference to its great contemporary rival, humanism—by 
which I mean current forms of non-theistic philosophy, whether these be 
pragmatic or positivistic.’” Another book is promised, The Vision of God, 
which will discuss the problem with reference to scholastic Aristotelian- 
ism, which is one of the two competitors of the new philosophy, human- 
ism being the other. This new philosophy may be described as theistic 
naturalism or naturalistic theism, and “consists in such a conception of 
God and such a conception of nature that the two concepts coincide.” 

The foregoing paraphrase of the Preface to Hartshorne’s Beyond Hu- 
manism is a pretty faithful outline statement of the argument of the book, 
although on specific aspects of the argument it shows nothing of the 
virile keenness of the author’s critica] acumen or of the exhaustive and 
relentless drubbing to which opposing viewpoints are subjected. And all 
other philosophic viewpoints are opponents: it is theistic naturalism con- 


* Charles Hartshorne, Beyond Humanism: Essays in the New Philosophy of Nature. 
Chicago and New York: Willett, Clark & Co., 1937. Pp. xiv+324. 
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tra mundum; and, since al] philosophies are naturalisms, if one may judge 
from the author’s formulation of the philosophical problem as the conflict 
between mechanists and vitalists, the fight will be between theistic 
naturalism and atheistic naturalism, so a conflict between theism and 
atheism; and the problem of philosophy is a religious problem. A realist 
or an idealist, if stray specimens of these extinct species still survive, 
might nevertheless be willing to give up his philosophic ghost in the 
ecstasy of retributive vindictiveness afforded him by the combat in which 
the two varieties of naturalism cut the heart out of each other, and their 
subsequent translation through the “dim” and ‘“‘vague’’ interspaces of 
the new method to the bosom of the new God. The imagery is hardly 
adequate, for what is really happening is that each of the contestants is 
destroying itself in the process of baring its breast to its opponent, for any 
serious attempt to state clearly what either of the naturalisms means 
philosophically will expose the weakness that makes each a religion after 
its kind—a bumptiously godless and contemptuously self-confident wor- 
ship of the god of simplicity and clarity, on the one hand, and an equally 
robustious and ungodly adulation of the god of orderly complexity and 
consequent vagueness, on the other. That is to say, there are two motives, 
not very clearly distinguishable in the argument at any point, but felt 
throughout as struggling for dominance. The one of these is the philo- 
sophical motive to an interpretation of reality through a logically rigorous 
conceptual method, a motive worthy of a place in the idealistic tradition, 
one which lifts the argument of the book out of the confusion of scientific 
arrogance and naturalistic impudence and rests upon the Platonic insight 
that ideas have a content when they are true and a form when they are 
not, and that nature has its truth only in its idea. The other is the re- 
ligious motive to find in the necessary logical rigidity of this conceptual- 
ized scheme of the universe enough substantial laxity and functional 
flexibility and affective viscosity to sanctify the premises for an inter- 
pretation of the world in terms of human feeling. Upon the first of these 
motives the author has a genuine, if unavowed, and possibly unconscious, 
conviction which rescues his book from classification in the current 
twaddle of “‘new”’ realisms and brand-new positivisms. For the other mo- 
tive candor compels an honest respect, whatever one may think of the 
form its expression takes. There remains, however, an unpleasant feeling 
of rather badly mixed motives, and one wishes that the godly portions 
of the book had been postponed to The Vision of God. 

In thus stating what appears to me to be the purpose of the book, | 
suppose I have classified myself as one of “those who think that no 
theism can be worthy of consideration, and those who are equally scornful 
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of naturalism” (p. x) who, the author thinks, will attack the new view; 
and I confess a vigorous prejudice against both. I have difficulty in seeing 
what difference it would make whether naturalism or anything else were 
theistic, or theism or anything else naturalistic; of two purely formal or 
methodological abstractions it seems that either may be regarded as sub- 
stantial to the other, and this is possible, perhaps, because the substance 
is itself substantiated in purely formal stuff, the kind of stuffy emptiness 
that is created by and within the ethereal flights of scientific method. 
And each is “‘true’’ because at this exalted height truth is relieved of any 
necessity to make contact with reality, and in the empyrean vacuity the 
stratospheric flight to God is easily negotiated. But then deus est caritas 
sounds rather flimsy. It is for this reason that I so fully commend this 
book; it effectively disposes of any and all naturalism, which it dispatches 
with proper method and appropriate grace; and by insidiously infecting 
theism with the virus of a faith that abounds and a generous acceptance 
of the attitudes faith demands, and through the techniques of uncon- 
sciousness and the logic of “degrees,”’ it succeeds in elevating theism to a 
significant absurdity. Theism is thus the tragedy of the reason. And a 
significant absurdity has its place in a universe in which the aesthetic 
structure of life has its premises in the same system with the logical struc- 
ture of thought and the metaphysical structure of nature. But it implies 
God only through an optative judgment in which tragic despair and 
comic hope convert the problematical ‘‘God may be”’ into the desiderative 
“May there be God.’’ What there is left for naturalism after the demoli- 
tion of the mundane and profane sorts in Dewey, Russell, Santayana, 
Alexander, and the rest is of such gossamery texture that it is doubtful if 
even God can substantiate it, especially if we are to be limited to a God 
whose effectiveness is his affectivity, his being only dimly felt as the divine 
afflatus of molecular love. 

That is to say, there is probably no more hope for a religious meta- 
physics in the new physics than there has ever been in the historic scien- 
tific systems and cosmologies. Freedom will always—that is, it must—be 
a flaw in any causal system; it cannot be reconciled with any consistent 
expression of scientific law, and it is the merest sort of contradiction to 
attempt to explain it in terms of any kind of uncertainty or indetermina- 
tion. What religion in any case must in the end avoid, what gives it its 
being, is just the stubbornness to demand the ultimate certainty. So far, 
then, as religion is a matter of truth and science, it is the science of 
eschatology, the science of real ideal last things and not of hypothetical 
first things. It is just the new dispensation to put away the drag of 
genealogies and the gods who have their being in the mnemonic past and 
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their truth in the temporally causal fixity of tradition; this deadness 
cannot be spoken into life in any rhetoric which appeals merely to the 
germ-cell memory of molecular continuity. Nor can the rigidity of causa- 
tion be bent by persuasion or seasoned to taste either by breaking it 
indefinitely into degrees or by softening its dumb density through the 
forcible infusion of purpose. God and the world remain two incompatible 
concepts for any logic or science or for any religious rhetoric; and neither 
sophistic nor apologetic can put together this fallen idol that was broken 
at the beginning. And any attempt in the direction of such a sophistic or 
apologetic will merely so redefine the concepts of God and world as to 
deprive them of any statable or stable meaning. God is not in nature 
until you deny him; this is the eternally necessary truth of the Christ; or 
until you consent to accept a thoroughgoing diabolology with its primitive 
animistic God or its modernistic pan-psychic God; in either case his incar- 
nation has stripped him of his godliness, and he perishes in the vague 
vapors of intellectual confusion. Strange that it is only atheism that can 
save the love of God from the God of love. 

Nor can nature be made godly for similar reasons, Just as we may con- 
fuse—just as I think this book does confuse—ancient religious historicity 
with a modern scientific boast of certainty, so we may—and this book 
does, I think—confuse questions of the metaphysical being and truth of 
religion with facts of the psychological persuasiveness and aesthetic at- 
tractiveness of religion. Religion has its reality after its kind; but its kind 
is not capable of scientific determination, and no logic can transform its 
affective cogency into truth so long as truth itself is anything more than 
a blanket term for anything that has any kind of meaning. A religious 
metaphysics is thus a contradiction, and the significance of this book— 
which I think is great—lies in the philosophical method by which it 
reduces both philosophical theism and philosophical naturalism to ab- 
surdity in such concepts as the subjective “dimness” in which God’s 
being lies, and the “molecular love’’ in which his efficacy is destroyed. It 
is significant also in the effectiveness with which it demonstrates the 
insolent effrontery with which our modern sciolatry undertakes to furnish 
solutions for problems which it does not know how to state. 

But it is a good, sound book. It is a consistent expression, and, I think, 
a development of the only genuine philosophizing that has been done in 
America. And this does not refer to James or Peirce. Philosophy has his- 
torically made its advances by and through a series of idealistic syntheses, 
each of which has summed up and cleaned up the confusion and litter of 
a scientific age in a programmatic approach to a new and broader vision. 
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The confusion and folly are certainly with us now: the muddled ignorance 
of politics; the spineless complacency of religion; the empty purposeless- 
ness of philosophy; and, above all, the blatant sophistry of science sup- 
ported and dominated by a morally corrupt business. Will it bring forth 
its Plato or its Thomas or its Spinoza, or will it spawn another batch of 
pragmatists and positivists? Official idealism will not embrace the tragic 
opportunity. There are suggestions of the possible synthesis in White- 
head, and this book, in emphasizing and clarifying these suggestions as 
well as in the fresh vigor and stimulation of the author’s enthusiasm, 
which at times breaks through to vision, pays its way handsomely. What 
Hartshorne’s theistic naturalism means (to me) is not that consciousness 
and sentiency and love are to be scientifically found to be present in 
every molecule of the universe, but that ideality is to be logically deter- 
mined as characteristic of reality. 

But there are many things that await The Vision of God, and some 
things perhaps the vision of God. 


BuTLER UNIVERSITY 
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CHRISTIAN SOCIAL RECONSTRUCTION 


VIRGIL MICHEL 


INCE my remarks are inspired by Mr. Negley’s review of my book 
in the July issue of this Journal (pp. 506 ff.), I shall preface them 
by stating that I have not the slightest quarrel with him for his 

treatment of me. On the contrary, I consider his a most fair review, all 
the more so by reason of the differences in background and philosophy 
between us. My intention here is to make mention of some issues arising 
out of what I believe are personal views of his as expressed in the review. 
And my object is clarification of ideas, primarily of my own, on matters 
that seem to me fundamental in the problem of social reconstruction, 
with which too many of us philosophers are too little concerned, if one 
may judge by surface appearances. Mr. Negley writes: 

It is made clear that the element of corporativeness is not to be attained 
by change or improvement in the structure or function of government itself, 
but rather by the perfection of individual members of society who must realize 
that the attainment of order in society rests finally upon a recognition by each 
individual of the primacy of moral law as expounded by the Catholic hierarchy. 


If the foregoing was made clear, then the mistake is mine. For both 
the direct statement of the encyclical itself and my own conviction agree 
on the position that the reconstruction of society involves a twofold re- 
form: on the one hand, one of morals and, on the other, one of public 
institutions. 

I do subscribe, however, to the primacy of the moral law for any social 
reconstruction in the sense that reform must come in terms of accepted 
moral and spiritual values in human life. The restrictive phrase ‘‘as ex- 
pounded by the Catholic hierarchy” is both superfluous and misleading 
from the standpoint of Catholic thought. For the latter accepts a tradi- 
tional moral law as arising out of human experience and reason quite 
apart from any acceptance of higher religious truths or revelations. This 
is so true that were a member of the Catholic hierarchy to expound any 
view that runs counter to fundamental principles of this moral law, the 
intelligent Catholic would not only refuse to accept but would also con- 
tradict. 

The moment we ask for the role of religion in social reconstruction, it 
seems to me, we must come to and remain at “the conversion of each 
individual.” The method of religious ideology to my mind must needs 
be “essentially, even naively, individualistic in character,” but I should 
refuse to label that method “political.” For me religion has no meaning 
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unless it works through the free acceptance of its teachings by individuals. 
That is, in fact, the basis of the precept expressed in the official code of 
Canon Law of Rome—that no one may be constrained to join the Catholic 
church against his will. I cannot consider it the province of religion to 
promote political methods or to frame political structures of society. This 
is in full harmony with the view of the papal author of the Quadragesimo 
anno, who disclaims technical knowledge and competency as well as desire 
for such an undertaking. It does happen at times that persons high in 
religious rank use their religious influence for exerting secret pressure on 
political administrators—but this is not for that reason defensible in 
terms of Catholic teaching. It is precisely this which gives rise to anti- 
clerical feeling among Catholic clergy and laity alike. Is it not in the 
very nature of religion to operate only by producing a change of attitude, 
i.e., a change of heart, if by heart we do not mean something divorced 
from mind? 

The method of religion is condemned today as indoctrination by many 
persons. And “any proposal of method, regardless of the ideology it 
claims, which seeks to reconstruct society by indoctrinating, inculcating, 
or cultivating an efficient attitude is essentially antithetical to both the 
theory and practice of democracy.” Here the following question presents 
itself tome: Is there any education at al] that cannot be called indoctrina- 
tion? Is not the very teaching of our citizenship courses or of the ideals 
on which our government was founded indoctrination? Was not the edu- 
cation given to the younger Mill by the elder indoctrination, and is not 
the teaching in many nondenominational schools today, to the effect 
that religion is needless superstition, also indoctrination? And could one 
not construct a good case for the proposition that democracy has arrived 
at its present undemocratic mess because it failed to indoctrinate learn- 
ing minds with its ideas and ideals? 

Of course, to speak of indoctrination in this way is another thing from 
indoctrination of attitudes as a “political method,” which “‘is a distin- 
guishing feature of totalitarian theory and practice.” Such a method, 
to be truly totalitarian, would presumably have to work on the basis 
that the individual counts for nothing and the state for everything. This 
is indeed undemocratic, but it is also as un-Catholic as it can be. 

The papal encyclical does speak of the state as the “supreme ruler 
of human society,” and calls “the state, which should sit on high, the 
supreme arbiter ruling in royal fashion.” Such phrases mean one thing 
when interpreted in the light of totalitarian theory and quite another 
when interpreted in the light of a theory that considers the state subject 
to a natural moral law among whose supreme values are the rights of 
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human persons. If the latter theory be granted, then who is the supreme 
or highest ruler and arbiter of society if not the state, whose instrument 
and not master is the government? Certainly all Christian democrats 
will hold that under the moral law it is the state or the civil society of the 
people. Incidentally, the foregoing phrases of the encyclical occur in 
connection with the repudiation of the economic dictatorship of finance 
over the state, which is undoubtedly one of the potent factors that have 
made for the failure of the democratic method of our day. 

Finaliy, there is a statement by the reviewer which has always puzzled 
me; and at the bottom of my confusion there seems to be an innate ob- 
tuseness regarding the pragmatic principle as so often enunciated: 

There is no distinction in attitudes as such; the only criterion of their political 
value is the efficiency they manifest in elicting desired reactions. According 
to this necessary pragmatic evaluation, the attitudes employed by totalitarian 
theory may claim higher value than those of either liberalism or scholasticism. 

I have italicized the word “desired,”’ which seems to me of supreme 
importance here. I feel an emotional horror at the justification of totali- 
tarianism on the principle of pragmatism. Yet I see no way out, unless 
there are definite values according to which human desires must be ad- 
judged acceptable or not. If any desired reaction is acceptable merely 
by reason of its being the object of desire, then indeed can Mussolini, 
Stalin, Hitler, and their kind justify their actions on the principle of 
pragmatism. In so far, I cannot gainsay the sentence just quoted. My 
personal belief is that the pragmatic principle is indispensable in life 
that it is the only method of cautious social reconstruction, and that it is, 
moreover, as old as Christianity, having been long ago propounded by 
its Founder in the words “by their fruits ye shall know them.” I can 
subscribe to the pragmatic principle precisely because I believe there are 
common ideals and human values according to which the pragmatic 
method or any other must be made to function. 

May I say in conclusion that I have pointed out divergent opinions 
from mine without intending in all instances to attribute those opinions 
to my kindly reviewer. I was not always able to distinguish his own 
personal views as, e.g., in the foregoing quotation on the method of 
pragmatism. My remarks have arisen, as first mentioned, out of a desire 
for clarification which can be attained only through the process of dis- 
cussion. 


St. JoHN’s UNIVERSITY 
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REALITY AND VALUE: AN INTRODUCTION TO METAPHYSICS AND AN 
EssAY ON THE THEORY OF VALUE. By Campbell Garnett. London: 
George Allen & Unwin; New Haven: Yale University Press, 1937. 
Pp. 320. 125. 6d. 

“The centre of interest in philosophical discussion,” writes the author 
in his Preface, “has transferred itself in recent years from the theory of 
knowledge to the theory of value.” But he sees that the one discussion not 
less than the other, if it is to be thorough, must rest on a general meta- 
physic itself founded on a comprehensive view of all aspects of our world. 
“We never see the world with complete clarity until we see it whole”’ (p. 
14). So far he is in agreement with the school of philosophy that may be 
said to have made its fortune by the war it has waged against all forms 
of abstraction as inherently self-contradictory, and therefore unreal, when 
taken for the whole. But he thinks that this school itself has fallen a 
victim to abstractions in its doctrine of the Absolute, and accordingly, to 
escape from this he regards it as his special task to set against the abso- 
lutist theory of knowledge a realistic one on the lines of Kemp Smith and 
G. F. Stout, with, however, two additions which they would probably 
repudiate: first, a theory of space and time which reminds one alternately 
of Alexander and Bergson—of the former in speaking of ‘‘time or mind”’ 
(p. 136), of the latter in conceiving of the unity of past, present, and 
future in durée as the basis of all purposefulness (p. 26 e¢ passim); and 
second, a theory of value as an object of immediate intuition: “The essen- 
tial contention of this book,” he writes, ‘“‘is that we are aware of the reality 
of values in just the same way as we are aware of the reality of other 
things” (p. 10). 

The first part of the book is accordingly devoted to this thesis which 
the author expounds in five extremely fresh and well-written chapters. 
It is in the earlier part of the chapter on Structure and Process as objec- 
tive that we have the fuller statement of the above contention. “The 
structure of a thing,” we are told, “is nothing more than the continuity 
and order of its processes”; and these taken together “constitute all that 
is immediately given of the objects or things we know” (p. 45). So taken 
they exhibit three types of diversity: first, that of the different sensa each 
with a certain quality, intensity, etc., of its own; second, spatial distinc- 
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tions such as shape and movement; third, value, manifesting itself at the 
lowest level as sensory pleasantness or unpleasantness, at a higher level 
as truth, beauty, goodness: 

We may be as distinctly aware of the pleasantness of food as of its taste, of 
the happiness of a social occasion as of the physical reality of the persons we 
associate with, of the goodness of an act of kindness or the beauty of a piece of 
music as of the physical and sensory elements in our awareness of the persons 
and instruments concerned. The value quality is as objective as any other. It 
presents itself as a quality to be felt for what it is [p. 106]. 


The author admits that the apprehension of the value process (in the 
latter passage now the “value quality”) is more dependent on subjective 
conditions—what he calls the ‘‘value perspective’ —than the sensory or 
formal; but this does not make it any more a part of the act of awareness. 
It remains indefeasibly a part of that of which we are aware; there are 
‘common causes of value,” ““a common medium out of which our value 
experience is derived.’ All in the end that the subject does is to “‘strike 
them out of the objective world.” It is this view that is further expanded 
in the remaining chapters, of which that on “Value and Will” is the most 
important. In it the author tries to show that all value flows from the 
ultimate, which is also “the earliest and most general of all interests of 
the individual” (p. 217), namely, the full and harmonious expression of 
the individual as a whole. “It is from an apparent harmony and dis- 
harmony with this ultimate individual interest or form of will that all our 
higher experiences (all save our very highest) are derived.”’ The nature 
of this highest experience is later indicated in the “Conclusion” where, 
in treating of religion, the author tells us: “In our knowledge of that Will 
which is the source of our finite existence, the light of our spiritual ideals, 
the law of our rational life we have a knowledge of a Being that is ade- 
quate to the religious notion of God.” 

The test of a philosophy is in its detailed applications, and a hasty 
sketch like this is wholly inadequate to indicate the vigor and ability with 
which Professor Garnett develops his theory. It may, however, be suf- 
ficient to indicate its place in the now enormous literature upon the sub- 
ject of value as an attempt to apply to it a form of direct, even naive, 
realism. One only wonders that so few who profess themselves realists 
have anticipated him in this, and that so many, instead of claiming for 
the idea of value the same objectivity as for primary and secondary 
qualities, have explained it as a creation of subjective interest or desire. 
Welcome as such an attempt is, and wholly in agreement as I find myself 
with the writer in his polemic on behalf of its real objectivity, I have been 
haunted in reading his book with a certain sense of obscurity on one or 
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two fundamental points. I will select the two which seem to me to go 
nearest the root of the matter. 

The first concerns the ambiguity which, in spite of all he says about 
value-quality, still adheres to his view of it. Readers who are old enough 
to have taken part in the hedonistic controversy will remember the con- 
fusion that was introduced into it by the failure clearly to distinguish 
between pleasure in the sense of something that is pleasant (a scent or a 
sonata), and in the sense of the pleasureableness of it. Something like this 
confusion is too common in theories of value, and I am not sure that Pro- 
fessor Garnett has always escaped it in his constant use of value-qualities 
and “values” in the sense of things and qualities which are the bearers 
of value. The fundamental question of axiology is surely that of the con- 
notation of value: what is meant by valuableness or the being of value. 
There are passages from which his view upon this may perhaps be 
gathered, e.g., that in which he speaks of value as a potential (“‘it is only 
in the sense of potentiality that objects have value” [p. 167]). But he 
seems to me to fail to see the bearing of this admission on his own “essen- 
tial contention.”’ For if value in the sense of valuableness means in es- 
sence potentiality (with a reference therefore to something that tran- 
scends given fact), what becomes of the attempt to co-ordinate it with 
such given facts as the possession of primary and secondary qualities? 
The second closely related question is that of the extent to which the 
writer realizes the ambiguity of the term “reality,” which in the title and 
constantly throughout the book is used in the sense of that which is 
experienced as objectively there independently of the process of ex- 
periencing it. This is an entirely legitimate use of the word. But the 
realist can as little afford as the idealist to forget that there is another 
equally common use of it in the sense in which reality is opposed to the 
merely existent, as that which corresponds to the essence or idea of a 
thing. A game at tennis may be real enough in the former sense, but it 
may fall very far short of tennis in the latter. And so of everything else 
up to religion itself. In the chapter on ‘“‘Appearance and Reality” the au- 
thor is indeed careful to separate himself from the view that the real to 
knowledge means merely the existent (p. 109): reality denotes not only 
that a thing exists but that it is true and is able to maintain itself as so 
“on closer and clearer inspection and fuller knowledge.” But he seems 
again hardly to realize what such an admission would imply as to the 
criterion of truth or falsity in judgments of value. It is for this reason 
that when faced with this question he falls back on the mere fact that we 
can communicate our experiences of value and agree upon them as the 
guaranty of their objective reality (p. 115). He forgets that the com- 
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municability of values and agreement about them are just what are 
denied by an active scinool of logicians at the present time, and that ac- 
cordingly, something more than mere reassertion is required to vindicate 
the author’s theory of their real objectivity. He himself hints at what this 
something more may be when he speaks of “the universal value con- 
tinuum which we have seen the necessity of positing as a feature of the 
eternal object” (p. 167). But if this means nothing more than a system of 
values upon which any given society happens to agree, we are back at 
just the doctrine of the relativity of value against which, as I understand 
it, Professor Garnett’s own theory is so rightly directed. 

But I am loath to end this review on a note of criticism. I prefer in 
concluding to record my own debt to a singularly able and suggestive 
book on a singularly complicated subject on which writers—old and 
young alike—have to ask for indulgence and are much better employed in 
co-operating with one another in order to reach such clarity as is possible 
in what they are talking about, and in what can with truth be said about 
it, than in finding fault with one another for falling short of complete 
consistency in what they have had the courage to say. 


J. H. MurrHEeap 
Rotherfield, England 


TYPES OF AESTHETIC JUDGMENT. By E. M. Bartlett. London: George 
Allen & Unwin, 1937. Pp. 241. 


The author finds two elements in any situation that can be called 
aesthetic, a subjective and an objective element. She thinks that aes- 
thetics is a philosophical problem, so that a mere analysis of these ele- 
ments will not meet the requirements. Most aesthetic theory has been 
concerned with the analysis of the subjective element as experience, but 
this has invariably turned out to be too simple a procedure; and where 
there has been an emphasis upon an objective factor the analysis has 
made out the object as lacking in the degree of complexity that appears to 
be required to fit the facts. In this situation the author proposes to recog- 
nize both factors—the subjective and the objective—and to suggest that, 
since their analysis has not given satisfactory results, the attempt be 
made to see what will come of regarding the two in their unity as the key 
to the aesthetic situation. For, “Just as the consideration of objects was 
found to involve a subjective reference, so the consideration of experience 
involves an objective reference” (p. 66). And this mutual interreference 
of the two factors is “significant of some kind of relation” (p. 87), and it 
is the nature of this relation as it appears in the judgment that becomes 
the problem for a large part of the book. 
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This problem is best “attacked through the analysis of the nature of 
the complex”’ (p. 88), but it is not quite clear, to me, at least, whether the 
author is fully aware of the logical importance of the difference between 
the psychological problem of the object considered as involved in em- 
pirical analysis, and the logical problem of the object as expressing the 
relational aspects of a complex whole. It is therefore a little disappoint- 
ing to find the aesthetic object discussed in terms of the object of art; for 
the emphasis necessarily placed upon the extraordinary variety of the 
latter makes impossible a clear definition in logical terms of the object 
as concerned in aesthetic theory. But while it is clear that the unity of 
the subjective and the objective in “‘some kind of relation” implies the 
judgment, still the author’s quest for the “types of aesthetic judgment” 
issues in a sort of overmodest uncertainty which nevertheless results in a 
more adequate statement (pp. 230f.) of the fundamental problem of 
aesthetics than is to be found anywhere, so far as I know, in the literature 
of the subject. 

As a criticism of the great variety of aesthetic theories, Dr. Bartlett’s 
book is perhaps at its best—and the best here is very good. The author 
insists that the problem is one for the philosopher, who, however, must 
recognize the viewpoints of the art critic and the artist. It seems, there- 
fore, unfortunate that the recognition of the aesthetic object as a whole 
(universal), and as known in a judgment that is adequate to express its 
reality, did not suggest the necessity of a rigid logical analysis of the 
judgment, an analysis instrumented in an appropriate categorial system. 
Such an analysis would not only “deduce” the categories which uni- 
versally determine the aesthetic object, but would also formulate the 
principle of the object in a law for all aesthetic facts and situations and 
would show that the “‘object of art” is merely an abstract instance, a par- 
ticular that is made individual only through this law. This completion of 
the author’s method would have relieved her of the necessity of dealing 
with the “subjective” and the “objective” in any psychological or descrip- 
tive sense. So her discussion has left the aesthetic problem pretty much 
where she found it: resting on the logical assumptions that if there is to 
be genuine objectivity in aesthetics the aesthetic judgment must involve 
an object that is real; that if there is an aesthetic object that is real it 
ought to be possible to find the system of logical categories that determine 
it; that if the object is categorially determined the order of its categories 
should formulate the principle for it and its types; and that the consistent 
development of these propositions constitutes the only aesthetic theory 


that is possible. 
E. JORDAN 


Butler University 
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THE Concept oF Morats. By W. T. Stace. New York: Macmillan Co., 

1937. Pp. 307. 

A moralist who is also a philosopher finds himself being continually 
driven back to four large problems. They are these: What is the principle 
exemplified by all right action? How is free will a genuine possibility? 
What character-traits, habits of action, can be described as virtues? 
What customs, laws, institutions, can be described as morally binding? 

Mr. Stace has written an excellent essay on the first of these problems. 
His book invites comparison, therefore, with a long line of noble an- 
cestors which includes Cicero’s De finibus, St. Thomas’ De beatitudine, 
Hume’s Enguiry Concerning the Principles of Morals, Kant’s Grundlegung, 
Mill’s Utilitarianism, Palmer’s Nature of Goodness, Moore’s little Ethics, 
etc. In the opinion of this reviewer Mr. Stace’s book not only invites 
these comparisons but sustains them. Higher praise would be difficult 
to formulate. 

The argument of The Concept of Morals is about like this: (1) We pro- 
pose an inquiry into the nature of morality. Any such inquiry must be- 
gin, these days, by acknowledging and refuting the current ethical relativ- 
ism; reasons why ethical relativism is incompatible with any moral 
philosophy are given and reasons why it is also self-refuting. (2) To 
clarify our problem we must point out its limitations. Morality is not, 
as some would argue, co-extensive with the whole of human life and con- 
duct; reasons why this is so. (3) Within conduct, then, there is moral 
conduct; within, but not co-extensive with, life, there is morality. Direct- 
ing our attention to this limited sphere, we ask: Is there one general 
principle from which all particular duties can be deduced? (4) There is. 
This principle is human happiness. We translate this idea into a ‘“‘doc- 
trine of satisfactions” so as to avoid the pitfalls of much traditional hedon- 
ism. (5) If human happiness is the ultimate court of appeal in all ques- 
tions concerning morality, we are led to ask: What is happiness? Where- 
in is its essential nature? Analysis of the concept of happiness is made, 
carrying further the doctrine of satisfactions. (6) Happiness, while ulti- 
mate, is not the whole story. To be right, an act must produce happiness; 
but not every act which produces happiness is therefore right. Two fur- 
ther qualifications are needed: it must be unselfish and just. These reduce 
to one: justice is a derivative of unselfishness. (7) All these things being 
so, let us suspend the argument and consider some applications; for in- 
stance, to what conclusions would our doctrine lead us if applied to some 
of the more persistent and baffling problems connected with man’s sexual 
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life? (8) Resuming our argument, we note that our principle directs at- 
tention to the consequences of action. What about motives? General 
principle: the morality of an act is determined by consequences; but the 
morality of a character is determined by motives. (9) Morality, con- 
ceived as the altruistic pursuit of happiness, is universal in its scope. All 
men, everywhere and at all times, have recognized that to be so, although 
they have not always acted upon this principle. (10) Why is this so? 
Where does altruism derive its credentials? Why is it the case that altru- 
ism is the only road to genuine happiness? The answer to this question 
must be found in an objective, empirical, analysis of human nature. This 
analysis is presented. 

In baldest outline, such is the argument of The Concept of Morals. One 
should perhaps apologize to Mr. Stace for venturing to summarize his 
book in a paragraph. There is always the risk of giving an incorrect 
emphasis, not to mention worse possibilities. 

It seems to me that Mr. Stace has written an important and exceeding- 
ly clarifying book. The movement of thought outlined above is sustained 
by careful analysis and argument. It is, moreover, presented with an in- 
fectious enthusiasm and sanity. These virtues prevent the frustration of 
its essentially philosophical purpose. It would be possible to write Mr. 
Stace’s book in a manner that would clarify nothing and convince nobody; 
indeed, that feat is only too often achieved. 

Mr. Stace’s book is, over all, a restatement of the utilitarian position. 
For that reason, his chapter on the nature of happiness is central. It is 
here that he attempts to answer the long-standing criticism of utilitarian- 
ism, namely, that it is powerless to discriminate qualitatively between 
one kind of happiness and another; that it is held down by its own terms 
to questions of more and less and never “higher” and “lower.” To deal 
with this snag, Mr. Stace has developed a doctrine of ‘“‘satisfactions,” as 
qualitatively discriminable and as an ingredient in happiness. It would 
require a short essay to restate his position, let alone weigh its 
soundness. After reading it carefully several times, this reviewer in- 
clines to think that Mr. Stace has really strengthened the utilitarian 
position. The case is going to reduce to the truth or falsity of this 
claim: 

We cannot understand why a satisfaction of one specific nature yields more 
happiness than a satisfaction of another specific nature. We simply find in ex- 
perience that it is so. It is a brute fact. Thousands of years of experience have 
taught ....men to distinguish those satisfactions which contribute much to 
happiness from those which contribute little [p. 147]. 
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If this is true—and it certainly has the appearance of being so—and, 
further, if Mr. Stace’s analysis of human nature presented in the conclud- 
ing chapter be accurate, then the most persistent criticism of utilitarian- 


ism has been met. 
ALBUREY CASTELL 


University of Minnesota 


THE CASE FOR DEMOCRACY AND ITS MEANING FOR MODERN LIFE. By 
Ordway Tead. New York: Association Press, 1938. Pp. vii+120. 
$1.25. 

This is a tract addressed to the Christian businessman in the hope that 
the latter can be induced to take democracy a little more seriously in 
everyday economic terms. It tries to answer the question: “What can I 
do to further democracy in my typical day-to-day activities and human 
relations?”’ The answer is: nothing very unsettling, no vows of poverty 
or embracing of “isms” or enlistment in the ranks of an army of revolt. 
Mr. Tead is a gradualist whose approach is pluralistic and whose language 
is often the jargon of the personnel manager. He has kind words for 
shared experience, service above profit, collective bargaining, planned 
production, consumer co-operation, a broader view of the “general wel- 
fare’’ clause, and Christian philanthropy. But soft pleadings are unlikely 
to turn business autocrats into practicing democrats, especially when so 
little is said about ways and means of reconciling the author’s admirable 
ideals with the necessities of present-day competition for profit. Business 
prides itself on its efficiency; democratic methods are time consuming and 
wasteful from the administrative point of view. Autocracy exists because 
it pays dividends—in the short run, at least. Mr. Tead is sure that an 
economy of abundance, once achieved, would mean vast profits for every- 
one. But he is vague about bridging the yawning chasm between our 
present pricing based on scarcity and the Elysian field of enough for all. 

In his concrete suggestions Mr. Tead wavers between a policy of 
nibble from without and one of slow reconstruction from within. He 
remarks: 

One major Christian task is to begin at every point where individually we 
have leverage and influence, to build parallel with our democratic political in- 
stitutions a structure of economic organizations and controls which will be 
representative in character, constitutional in form, and which will aim and 
plan explicitly to serve the needs of our entire population. 


It is a good thing to urge Christians to be democratic, even in these cau- 
tious coral-animal terms; but the author is mistaken if he supposes that 













































BOOK REVIEWS 455 


the case for democracy rests upon the case for Protestant Christianity; 
or that Christianity cannot be invoked in support of nondemocratic 
ideals. The case for democracy, one hopes, is stronger than the one he 
has made out and a great deal more heroic. The book also includes an 
annotated reading list on democracy compiled by Mr. Benson Y. Landis. 


HAROLD A. LARRABEE 
Union College 


ANARCHY OR HierArcuy. By S. de Madariaga. New York: Macmillan 

Co., 1937. Pp. 244. $2.50. 

When Plato wrote The Republic, things were not going well in Athens, 
at least from his point of view; and his utopia became a dream laid up in 
some heaven far removed from the actualities of politics. The tragedy of 
Spain seems to have had much the same effect upon one of its most 
thoughtful former liberals. Anarchy or Hierarchy is chiefly important as 
an illustration of the impact of the Spanish war upon a semidemocrat. 
Salvador de Madariaga likes to think of himself, no doubt, as a democrat 
who would save democracy in a crisis by taking over the nonbrutal as- 
pects of fascism, especially its alluring but deadening “unanimity.” 

In his eagerness to avoid embroilment in contemporary controversies, 
he resorts to the device of abstraction, first dissecting the failings of a 
vague something called “liberal democracy.” He finds it honeycombed 
with all manner of disintegrative forces: individualism, egalitarianism, 
capitalism, and labor agitation. Democracy, in a word, has disregarded 
hierarchy, authority, discipline; and worse, it tends to capitulate before 
any show of force from any quarter. As a critic of democracy, the author 
says again with epigrammatic effectiveness what critics of democracy 
have been saying for the last two decades. But when he courageously 
attempts to achieve a synthesis of democracy and fascism, he seems to 
lose touch with any existing society almost completely. He calls the re- 
sult “organic unanimous democracy,” but it is hard to see in what sense 
it could ever be organic, or democratic, or even, without castor oil, 
unanimous. 

In lofty Platonic fashion he calls for a threefold society: (1) the people 
—comprising the peasants and proletariat—whose mode of thinking is 
imagination-memory, and who are to exercise only a “‘chorus-like” func- 
tion (a chorus of “Yes, yes” obviously); (2) the middle class or bour- 
geoisie, endowed with technical intelligence and including businessmen 
and skilled workers; and (3) the best people or aristocrats—artists, 
financiers, big landowners, noblemen—who possess intuition and are to 
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do all the governing. Americans will be amused to learn that we have 
neither an aristocracy nor (save in New England, of all places!) a peasan- 
try; we are one huge uncultured bourgeoisie. 

The pity is, of course, that Europe has sunk to the point where such 
absurdities can be wrung out of so able a thinker as De Madariaga. In his 
pessimism over man’s contemporary failures to achieve self-government, 
he has allowed himself to be seduced by a combination of nostalgia for pre- 
industrial England and a lurking admiration for the administrative 
simplicity of the corporative state. Charm of presentation may commend 
his book to dreamy readers; but to friends of democracy the volume comes 
as a disappointment and a disturbing portent. 

Harotp A. LARRABEE 
Union College 


SOCIAL AND CULTURAL Dynamics, Vol. II: FLUCTUATIONS OF SYSTEMS 
or TrutH, Etuics, AND Law. By Pitirim A. Sorokin. New York: 
American Book Co., 1937. Pp. 712. 

The second volume of Sorokin’s monumental work is divided into two 
parts. The first and larger part deals with fluctuations of systems of truth 
and knowledge. It is a Wissenssoziologie. The second is concerned with 


fluctuations of the forms of ethical and juridical culture mentality. It is 
a dynamics of ethical values. 

I begin with a general statement of Sorokin’s position. Any cultural 
product, compartment or variable (a system of truth, a leading principle 
like determinism, a category like cause, a scientific theory or an ethical 
or juridical conception), is a reflection of a culture mentality or a system 
of culture, or, more concretely, of “the totality of the leading thinkers” 
in whom the culture mentality is “embodied.’’ As the mentality changes 
or fluctuates the variables fluctuate in tangible connection with it. In 
order to define these fluctuations more precisely Sorokin and his col- 
laborators have assigned influence values within a scale of weight from 
one to twelve to the respective thinkers. Eight criteria were used as a 
basis for this appraisal. Some of these criteria are: number of mono- 
graphs, number of followers, founder of a school, originality, translation 
into foreign language. A thinker may be represented in one or more cul- 
tural compartments; Hegel’s name, for instance, is found under mysti- 
cism, rationalism, monistic idealism, eternalism, and realism; Schopen- 
hauer is represented under mysticism, criticism, monistic idealism, eternal- 
ism, realism, universalism, and determinism. The influence value as- 
signed to either thinker in each one of these compartments is exactly 8. 
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It is evident that in Sorokin’s Wissenssoziologie Hegel and Schopenhauer 
have realized in a singular manner Goethe’s ideal of the harmoniously 
developed personality. And these two are not exceptions. All of Soro- 
kin’s leading thinkers appear, whenever they can be grouped in more than 
one compartment, to be equally well balanced. Granted now that the 
number 8 represents truly the general influence value of Hegel as deter- 
mined by the above criteria, does this general value also weigh the specific 
compartment influence? Should, for instance, Hegel’s mysticism and 
rationalism receive the same rating? Is Schopenhauer’s criticism worth 
more, or less, or just as much as his monistic idealism? 

Compare next the values assigned to different thinkers in one specific 
compartment, for instance, mysticism. Law, Novalis, receive 2 points; 
Tauler, Thomas 4 Kempis, Blake, 4; Suso, 5; but Bruno, Spinoza, 
Schopenhauer, Fichte, Schelling, Dostoievski, and Hegel, 8. Think of all 
the dissertations and articles German scholars have written on Novalis; 
think of his important place in all discussions on German romanticism— 
2 points! And Dostoievski 
objectionable is that Law should get 2, Tauler, 4 Kempis, 4, when 
Spinoza, Hegel, e¢ al. get 8 points. Assuming that Law’s and Hegel’s 
mysticism can really be compared—which is a great question because of 
the difficulty of defining their different mysticisms adequately—I feel no 
hesitation in putting Law as a mystic considerably above Hegel. More- 
over, grant Law’s presuppositions, and his mysticism seems to be in 
place; but grant Hegel’s (and for that matter Spinoza’s) assumptions, and 
his mysticism appears to me a sorry aberration. I question, then, that in 
Hegel’s case the figure 8 weighs the influence values of different compart- 
ments; and I feel a like uncertainty concerning other thinkers and other 
compartments or variables. I cannot here enter into the question whether 
Sorokin has placed his thinkers in the right compartments. I would like, 
however, to call attention to one point. Moleschott, Biichner, and Marx 
are all three placed under mechanistic materialism. This must surprise 
anyone who happens to know how strongly Marx disavowed the material- 
ism of the other two. What makes the incident still more interesting is the 
fact that Moleschott’s and Biichner’s mechanistic materialism should rate 
4 and 5, respectively, whereas Marx (who denied it altogether) receives a 
rating of 8. 

Having presented Sorokin’s data I turn next to the general conclusions 
that are drawn from them. Some of these conclusions appear to me in- 
significant or trifling, others doubtful. Of the latter kind is the following 
statement: ‘Mysticism rose again in the fourteenth and reached its 
climax in the fifteenth century There are slight crescendoes from 
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1780 to 1840. Since 1840 it has steadily declined up to recent times. .. . . = 
To the fourteenth century belong M. Eckehart, Tauler, Suso, Ruysbroek, 
Theologia Deutsch; to the fifteenth, Gerson, Cusanus, Thomas 4 Kempis. 
The points assigned to mysticism and the total number of points for all 
variables are for the fourteenth, fifteenth, and nineteenth centuries as 
follows: 42, 162; 20, 42; 261, 1513. If I take the influence values of 
mysticism by themselves I must disagree with Sorokin’s statement and 
instead conclude that the nineteenth century has outmysticized its 
predecessors. And remembering how beggarly Sorokin treats Tauler and 
Suso, as compared with Fichte, Schelling, Schopenhauer, and Hegel, I 
ought not to be surprised. And yet Sorokin’s final figures substantiate his 
general assertion. The explanation is simple. These final percentage figures 
for mysticism (24, 47, 17 per cent) are naturally dependent upon the in- 
fluence values for the other compartments. If, therefore, the thinkers of 
an age are wholly or chiefly mystics, the mentality of the age will be 
represented at or near the 100 per cent level of mysticism no matter what 
the mystic influence value may be. If, however, these thinkers are also 
represented in some three or four other compartments, the culture mental- 
ity will show a drop in mysticism to around 25 per cent. For whatever the 
individual’s mystic value is, that will also be his realistic, deterministic, 
etc., value. The statement, then, that mysticism reached its climax in the 
fifteenth century does not mean that there was an increase in mysticism— 
it actually dropped by twenty points; instead it means that the propor- 
tion between rationalism and mysticism had become, due to a drop of 
sixty-eight points of the former, more favorable to mysticism. But at this 
point I recall that a culture mentality is nothing but the body of thoughts 
entertained by leading thinkers. Does it make Dante less a mystic be- 
cause he was also a rationalist? In one sense it surely does. Whether it 
does in the other appears to me doubtful. Of other fundamental positions 
entertained by Sorokin, to which space prevents me from giving the at- 
tention they deserve, I would like to mention at least two: (1) Truth is a 
sociological category; (2) sociocultural processes are controlled by the 
principles of limit and immanent self-regulation. The last is noticeably 
dialectic. 

And if the reader’s nose is like mine, he, too, will in the end cherish the 
memory of many an evening hour when he roamed over the broad acres 
of Sorokin’s collective farm and enjoyed the mild whiff of Hegelian 
dialectic that stirred through the leaves. 

BONNO TAPPER 


State University of Iowa 
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THE IDEALISM OF GIOVANNI GENTILE. By Roger W. Holmes. New York: 

Macmillan Co., 1937. Pp. xvi+264. $3. 

Professor Holmes here presents an enlightening account of the logical 
and metaphysical groundwork of Gentile’s philosophy. Attention centers 
upon the argument of the Sistema di logica, with slight consideration of 
the interpretations of art, science, religion, education, history, and govern- 
ment, contained in Gentile’s voluminous writings. Thus, the book is not 
a general survey of the philosopher’s thought, but a serious study of the 
basic principles behind his interpretations in diverse fields. These funda- 
mental concepts and principles are examined not only with great care 
but with judicial fairness. 

Exposition of Gentile, particularly to British and American readers, 
is a hazardous undertaking. His logic, as every reader knows to his sor- 
row, is extraordinarily difficult. The doctrine itself, moreover, carries a 
mentalistic form of idealism, popular in Italy since the time of Vico, to 
a limit far too extreme to be acceptable to us. Yet, as the author reminds 
us, there may be both interest and value in observing the course of a 
theory which develops an old and influential doctrine to its logical com- 
pleteness, with the demand that the act of thinking be accepted as the 
ultimate reality. 

Professor Holmes’s book opens with an excellent account—in view of 
the tremendous difficulties of the task—of the sources and chief char- 
acteristics of what Gentile has chosen to call ‘Actual Idealism.”” From 
this he proceeds to offer a résumé of the principal doctrines of the Sistema 
di logica—a task with value enhanced by the fact that the original re- 
mains unavailable in English. Thereafter, in successive chapters, are 
treated the effort of Gentile to combine solipsism with metaphysics, the 
peculiarities of his terminology, his effort to develop metaphysics without 
the aid of presuppositions, his handling of the egocentric predicamert, 
the relation of thinking to the apparently independent world of nature, 
and, finally, his defense of the meaningfulness of metaphysical problems. 

In a final chapter the author looks back over the argument and at- 
tempts to estimate the worth of Gentile’s system. Seven specific objec- 
tions are raised—among them, such telling criticisms as that Gentile re- 
tains the ego intact while supposing that he has reduced reality to the act 
of thinking, and that he supposes establishment of the necessity of dia- 
lectic in general to be sufficient to establish a norma sui character in indi- 
vidual acts of thinking. Further, there is no justification of the onto- 
logical value placed on “the unity of the act of thinking at the expense 
of its multiplicity.”” There is strength, nevertheless, we are shown, in 
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Gentile’s conception of truth as requiring moral freedom, and there is 
clear insight in his recognition that, in the last analysis, our idea of the 
truth of a judgment is based on standards which we have elected to main- 
tain. The book closes with the prophecy that, in the spirit of humanism 
which Actual Idealism represents, not only morals and religion, but even 
science, may yet be humanized fully. Giving up the claim to be every- 
thing, it may yet find its true and valuable place as an agency serving the 
larger life of mankind. 

Those who are familiar with the writings of Gentile will find Professor 
Holmes’s analysis at many points an interesting one. Any who are not 
directly acquainted with the pages of the Sistema dt logica will find here a 
painstaking and enlightening account of its central teachings, together 
with an analysis of its major points of strength and weakness. An exten- 
sive Gentile bibliography is appended. 

CLIFFORD BARRETT 
Princeton University 


First ADVENTURES IN PurLosopuy. By Vergilius Ferm. New York: 

Charles Scribner’s Sons, 1936. Pp. 559. $2.00 

One opens each new elementary text with the hope that its author has 
succeeded in contributing something new toward the solution of the peren- 
nial problem of the introductory course. Has this writer actually achieved 
more fully the purposes which others have desired and announced in their 
prefaces? In the opening pages, Professor Ferm assures us that he wishes 
to introduce philosophy as an intellectual adventure, and to emphasize 
philosophical thinking on the part of the student himself. All writers of 
textbooks have a similar desire—but one wonders how and whether Pro- 
fessor Ferm will accomplish his end. 

“While students who are seeking an academic approbatur and who 
happen to be shopping around in the philosophical department are those 
to whom this book is especially directed, there is no reason,” he tells us, 
“‘why the leisurely reader may not join the company.” Again, ‘This book 
is deliberately written for the first adventurer in philosophy. By first is 
meant first.”” If the author here were referring primarily to language and 
mode of treatment, we should be obliged, I fear, to recognize serious in- 
consistencies. Technical terminology continually is introduced without 
adequate explanation, and the treatment accorded to diverse subjects 
varies from one of unbelievable simplicity to one of considerable technical 
difficulty. Nor is this to be justified by increasing difficulty as the book 
progresses. For example, the young “adventurer,” with slight warning, 
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is confronted with such technical discussions as that on ‘Ontological 
Terminology” some three hundred and sixty pages earlier than the young 
lady with a garden hose and her drenched caller are relied upon to clarify 
Kant’s doctrine of the categories (p. 473). Between such extremes, a va- 
riety of levels of undergraduate mentality seem to be presupposed. 

Presumably, however, the author refers less to style of treatment than 
to subject matter when he speaks of preset.ting first what should be first. 
To his thought, this priority should be accorded to metaphysical prob- 
lems. Late in the book, two chapters are devoted to consideration of the 
soul and to the mind-body relationship, and four are essentially given to 
epistemology and logic. But the emphasis is clearly metaphysical tinc- 
tured with a theological interest—social philosophy receives very scant 
attention, ethics and aesthetics even less. There may be differences of 
opinion as to the wisdom of this particular focus, but certainly some limi- 
tation is essential. 

Having made his choice, Professor Ferm devotes ten chapters to prob- 
lems having to do in general with the character of reality. These are 
developed mainly in terms of positions taken by the differing schools— 
attention being given to such subjects as monism and pluralism, idealism 
and materialism, dynamism and neutralism. But it is very hurried atten- 
tion—little more, often, than an affixing of labels, of which the supply 
seems inexhaustible. Nowhere is there offered an example of painstaking 
analysis, or of an earnest effort to penetrate to the roots of issues or 
theories. Instead, the student is faced with bits of historical fact, tech- 
nical terminology, and easy criticism, which constantly turn in kaleido- 
scopic fashion to form the hurried patterns of the discussion. On complet- 
ing a reading, one cannot but fear that the “‘first adventurer” may feel 
that he has met numbers of philosophers who, for no very clear reason, 
have thought a good many different things about problems to which he 
need give little further attention. 

Professor Ferm recognizes in his Preface that he has a bias or two, 
and that other men are entitled to a similar privilege. In saying these 
things, it would be poor sportsmanship on the part of the writer not to 
admit that he, too, has more than one bias in regard to introductory 
courses—and one, unfortunately, which seems opposed to some held by 
the author of the book. We are at variance, I think, not so much (or not 
alone) over this book as over the type of course which it presupposes. 
May we reasonably expect very much in the way of enlivened interest, 
understanding, or increased powers of thought from three or four pages 
on Plato, a little more on Kant, and less on Aristotle, Plotinus, Aquinas, 
Bacon, Descartes, Spinoza, Leibniz, Locke, Berkeley, Hume, Comte, 
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Schelling, Fichte, Hegel, Schopenhauer, Mach, Bowne, Royce, Bradley, 
Bosanquet, Mrs. Eddy and Mrs. Besant, a little more on James and 
Dewey, Macintosh and Sheldon, but less on most of the contributors to 
Contemporary American Philosophy? What, actually, is accomplished by 
it all? The philosopher, certainly, is not understood in any but the most 
utterly superficial way. The student has learned to make no analysis with 
the meticulous care which his classmate is learning in the chemistry or 
physics laboratory. He is not allowed to pause over a problem, to think 
through the steps of a solution—or to so much as feel its weight as a 
problem or solution. The student, it must be remembered, is a beginner, 
but this seems no valid reason for supposing that he should not really 
begin. May we not as well grant that philosophical thinking is an arduous 
undertaking, but hold the faith that students of reasonable ability and 
intellectual curiosity will recognize its genuine worth if it is shown to 
them? Not a few, I venture to believe, will be more strongly attracted 
by the promise of profitable labor than by the kind of intellectual ease 
which cursory summaries provide. All of this, I have frankly admitted 
to be a bias—but, for better or worse, it is so deeply ingrained that I 
find my copies of the present, and some books of similar design, sadly 
disfigured by “Whats?” “Hows?” and “Whys?” throughout the margins 
of their pages. 
CLIFFORD BARRETT 
Princeton University 


DiE PHILOSOPHIE DES UNENDLICHEN MENSCHEN: EIN SYSTEM DES 
REINEN IDEALISMUS UND ZUGLEICH EINE KRITISCHE TRANSZENDENTAL 
PuiLosopuHie. By Gerhard Kraenzlin. Leipzig: S. Hirzel, 1936. Pp. 
viii+ 664. 

This is an epoch-making work in the history of occidental speculation. 

It is one of the greatest works on systematic philosophy since the days of 

Hegel. It is far superior to him, however, in the sweep of its precise schol- 

arship and in the genius of systematic power. There is no methodological 

pedantry, no one-sided schematism. In beauty of style it rivals the best. 

The work is of the first order, and the author, a Swiss, is one of the really 

great thinkers of our day. The penetration of his insight and the scope 

of his informed scholarship in the various fields of knowledge are astonish- 
ing. Kraenzlin’s work is a tremendous stimulus to the revival of the cul- 
tural significance of idealistic philosophy, which ever since the death of 

Hegel has been practically broken down. It represents a brilliant synthe- 

sis of the ontological analyses of the mathematical, logical, psychological, 

vitalistic, phenomenological, juristic, ethical, aesthetic, and religious pos- 
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sibilities of infinite man. The author is a reliable guide through the mazes 
of contemporary scientific and philosophic speculation. A whole new 
world opens up before the reader’s eyes. There are no dry-as-dust passages 
in the book. Kraenzlin has the rare gift of rendering the most abstruse 
and technical verbally clear and fruitfully illuminating. The work marks 
one of the greatest definitive advances in idealistic philosophy. It is far 
superior in quality, method, and insight to the immense literature on the 
bewildering varieties of realisms, pragmatisms, dialectical materialisms, 
and logical positivisms. The reviewer hails the author as an emancipated 
and improved Hegel. There is not a single professional philosopher who 
cannot sit with great personal profit at Kraenzlin’s feet. The work is a 
splendid integral justification of the philosophy of infinite man. The sys- 
tem is a persuasive defense of a pure humanism. Contrary systems of 
philosophy will be forced to come to open grips with Kraenzlin’s form of 
pure idealism and critical transcendental philosophy, as he poses for 
them a whole set of questions and answers which they are unable to ignore 
in the long run. Kraenzlin is not a blind follower of the German classical 
idealists. He is most critical of the defects of their philosophy in the light 
of natural science. One might characterize the genius back of this great 
work as a truly emancipated mind who, though constructively critical of 
the makers of the history of philosophy, is yet keenly appreciative of their 
specific contributions, and who, conscious of his creative contribution, is 
yet singularly free from any intolerant prepossession of his own findings. 


. HERMAN HAUSHEER 
Lamoni, Towa 


SHORTER NOTICES 


I. La CONSCIENCE MORALE ET L’EXPERIENCE MORALE. IJ. LA Lor MORALE, 
LES LOIS NATURELLES ET LES LOIS SOCIALES. By Gaston Richard. Paris: 
Hermann & Cie, 1937. Pp. 74 and 61. Fr. 15 each. 

These two essays by a former professor at the University of Bordeaux are 
chiefly concerned with polemics against positivism in ethics as exemplified in 
the prevalent Comte-Durkheim tradition in France. M. Richard is an avowed 
metaphysician attempting to recall a wayward generation of scientifically 
minded moralists from their relativisms, socialisms, and worse. For him all 
morality must be founded upon the Christian affirmation of the supreme value 
of the human personality; only an absolute good such as that can serve as the 
cornerstone of a solid philosophy of values. His two pamphlets consist of some- 
what disconnected surveys of selected writings in the theory of value, including 
those of Urban, Miinsterberg, and Bergson, but omitting many recent works. 
To the charge that his own position is anti-scientific he replies by a logic of 














464 INTERNATIONAL JOURNAL OF ETHICS 


proof that is wider than the ordinary tests of social scientists. He counter- 
attacks by trying to show that from the heart of science itself, in the sense of 
the disinterested search for truth, the morality of the Sermon on the Mount may 
be deduced. Thus the conflict of the moral law with the laws of nature and of 
society happily turns out to have been an apparent one. 

Haro_p A. LARRABEE 


THE CiTIzEns’ Cuorce. By Ernest Barker. Cambridge: University Press, 1937. 

Pp. 185. 7s. 6d. net. 

This is a collection of lectures and addresses delivered at nonacademic gather- 
ings. The argument is in favor of the public discussion of public affairs as against 
secret decisions by dictators. The subjects touched upon are such as ‘The 
Conflict of Ideologies,”’ ‘“‘Philosophy and Politics,’ and ‘‘The Teaching of Poli- 
tics.’’ The author, who is the professor of political science in the University of 
Cambridge, follows closely recent events and trends of thought in Italy and 
Germany. There is hardly any reference to Russia. And because the lectures 
were delivered to different audiences, there is some repetition of the same line 
of thought in several essays without any clear conclusion at the end of the book. 
The basis of the author’s argument has reference to “‘philosophy”’ in the old 
sense as a sort of rule of life, not an exact scientific analysis. Economic prob- 
lems are not discussed, nor the new relations of the governments of the world 
to industry and commerce. War is not prominent in the discussions, nor is 
poverty. But there is a very good restatement of the traditional “‘liberal’’ ideas 
on free discussion and the claims of “the individual” as contrasted with ideas 


of race or breed. 
cp. B. 


CHRISTIANITY AND SEX. By Richard C. Cabot, M.D. New York: Macmillan 
Co., 1937. Pp. vii+78. $1.00. 

LovE, HATE, AND REPARATION. By Melanie Klein and Joan Riviere. (“‘Psycho- 
analytical Epitomes,” No. 2.) London: Hogarth Press and Institute of 
Psycho-analysis, 1937. Pp. vii+119. 3s. 6d. 

Dr. Cabot’s book combines a criticism of the present onesided emphasis on 
the physical incidents of love and affection with some sound, homely advice on 
the spiritual management of these feelings. Moral ordering and ‘‘consecration”’ 
are, he believes, as important in the conduct of the emotional life as a knowledge 
of the body and its functions; and no amount of “sexual hygiene” can help the 
human being who is not ready to give his life the greater depth and closer re- 
strictions of religious morality. He points out that love without duty and shared 
interests is empty; that there is no book on the market which can automatically 
adjust a man’s feelings through teaching him “facts,” if he have not faith; and 
that, on the other hand, there does exist a technique of so behaving in our affec- 
tional life that extra-marital “explosions,” as he calls them, physiologically like- 
ly but morally undesirable, can be avoided. 

Ministers and physicians will find in Dr. Cabot’s little tractate a good state- 
ment of the conviction their experience may have given them—that body and 
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spirit can never be separated without harm; and the book should be found use- 
ful for adult Sunday-school and church groups. 

Love, Hate, and Reparation treats much the same problem in psychoanalytic 
terms. Based in large part on Mrs. Klein’s researches with children, the two 
lectures trace the supposed interplay of aggressive and affectionate attitudes in 
the child and their desirable resolution in adult life and marriage. Some of the 
material on infantile impulses tends to be unconvincing, both because of the 
overspecific Freudian abstractions and because the size of the volume forbade 
the inclusion of Mrs. Klein’s supporting data. The book contains more empha- 
sis on the prestige and recognition motives in the ego than we have come to 
expect from followers of Freud; and some incidental application to concrete 
social problems, e.g., the contemporary wave of hatred and distrust attendant 
upon insecurity. The unfolding of the two motifs of hate, greed, death, and fear, 
on the one hand, and gratitude, reparation, life, and love, on the other, is remi- 
niscent of Platonic metaphor. 

Love, Hate, and Reparation is full of mythopoetry about drives, organs, etc., 
which would “explain” passions and discontents; Christianity and Sex of sturdy 
maxims which would harness them for a higher end. In both, however, the pur- 
pose is the same: the attainment of peace and growth through self-knowledge 
and reasonable control. The theme of “little children, love one another”—the 
theme of friendship, and successful adjustment in our multiform social relation- 
ships—appears, paradoxically enough, more frequently and more compellingly 


in the psychoanalytic volume. 
HELEN SINGER 


THE PROFESSIONAL THIEF. By a Professional Thief. Annotated and Inter- 
preted by Edwin H. Sutherland. Chicago: University of Chicago Press, 
1937. Pp. xiiit+257. $2.50. 

In this book an eminent criminologist has undertaken to give the reader 
a clear and comprehensive view of the life of a group about which most people 
know almost nothing. Even to one who has encountered the fact before, it 
comes as something of a shock to read that the professional thief is not merely 
an honest man gone wrong but that he is instead a highly skilled individual 
practicing a technique as extensive and as complicated as that of a mechanic 
and dependent for profitable employment upon proper business and social con- 
nections in about the same degree as are members of other occupational groups. 
The description of the places held by police, courts, and the lawyers in these 
“connections” is also somewhat surprising. 

In such a book, authenticity is essential. This we are guaranteed by the 
reputation of Professor Sutherland and by the method used in the study, namely, 
a detailed investigation of the occupational life of a professional thief, compared 
at all points with the available literature on the subject. The result is an inter- 
esting and informative volume valuable not only to the criminologist but to 
anyone who wants to learn more about the world he lives in. 


Cart M. ROSENQUIST 
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CiT1zEN OF GENEVA. By Charles W. Hendel. New York: Oxford University 

Press, 1937. Pp. xi+405. $3.50. 

M. Pierre-Paul Plan performed an invaluable service to the scholars of the 
world when, between 1924 and 1934, he issued the twenty volumes of the Cor- 
respondance générale de J. J. Rousseau, based largely on the material which 
Dufour had collected fifty years before at Geneva. However, this monumental 
work is not widely available, and the long journey through its pages must 
discourage any but the most devoted student of Rousseau. In the present book 
Dean Hendel has selected and translated into English all or parts of more 
significant letters written between 1754 and 1778. Each bears the number by 
which it is designated in Plan’s edition. Although Rousseau is spared by the 
omission of less creditable correspondence which has to do with his quarrels 
with such friends as Mme d’Epinay, Hume, and Diderot, the selection of ma- 
terial as a whole is a very representative one, and together the letters give a 
sense of intimate acquaintance that could hardly be gained from more formal 
writings. The translationis free, effort being made to preserve the original 
spontaneity and spirit of the writing. 

In the opening hundred and twenty pages, Dean Hendel has provided a 
most satisfactory account of the life of the “‘Citizen of Geneva.’’ The sense of 
reality and naturalness in the portrait may be due in part to its having been 
drawn largely from the intimate material of the letters. 


CLIFFORD BARRETT 


THE PENDULUM Swincs Back. By Marvin M. Black. Nashville: Cokesbury 

Press, 1938. Pp. 229. $2.00. 

It is the thesis of this volume that, in opposition to a “bankrupt mechanistic 
theory,” there is arising in many quarters a “synoptic view” which may yet 
avail to remedy the “‘confusion and discord of contemporary civilization.’’ The 
growth of the new synopsis is said to be illustrated in certain vitalistic and 
emergence views in biology; in some modern psychological concepts, notably 
McDougall’s ‘“‘instincts’’; in the data of psychic research; in a return from 
Weismannian to Lamarckian views on the inheritance of acquired characters; 
in the emphasis placed by contemporary medicine on the individual personality 
or “soul’’; in the sociology of Lester Ward and the demise of laissez faire; in 
the increasing range of subject matters required in the curricula of schools of 
journalism; in the views of cultural anthropologists; and in a newly arisen, 
noneconomic concept of history. Just how these scattered contents of Mr. 
Black’s notebooks conjoin to herald the “complete and abundant” life, he has 
unfortunately neglected to say. “Other great nations have fallen,’’ he warns us, 
“because they have stressed the material factors and neglected the great ad- 
venture of the spirit.’”” That may well be; but for the rediscovery of such a 
great adventure there is certainly no guide within the covers of The Pendulum 


Swings Back. 
MARJORIE GLICKSMAN 
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New CHAPTERS IN NEw TESTAMENT Stupy. By Edgar J. Goodspeed. New 
York: Macmillan Co., 1937. Pp. 223. $2.00. 


I do not see how anyone can say that he has an understanding of New Testa- 
ment literature if he is not acquainted with the material covered by this book. 
It is amazing how much light Goodspeed, in these pages, throws upon the sacred 
writings; equally amazing is the amount of erudition that is packed in so short 
a space and in a style so utterly readable. His big thesis is that when a piece 
of writing gets published it takes on new meaning and significance. Paul’s 
private letters were forgotten until the two-volume work Luke-Acts appeared, 
and then a search was made for them. The later writings (excepting the Gos- 
pels) were patterned after the Pauline letters which then became published 
works and not merely personal documents. The community at Ephesus became 
the center which radiated published propaganda for the Christian cause. 
Ephesus wrote more than half of the eventual contents of the New Testament. 
Early Christians used the page form as well as scrolls. 

After a survey of famous manuscripts and translations the author builds 
up to a convincing apology for an American translation. The King James 
version is far from acceptable either as to its English for modern use or for its 
dependability as a translation. Too much water has gone under the bridge. 
The vernacular of New Testament Greek (attested to by recent Egyptian find- 
ings) compels the use of our own vernacular if we wish to speak its language. 
The scholar’s whip is cracked over those who would make cause for the Aramaic 
as the original literary language of the New Testament. A last chapter exposes 
modern publication frauds tempting a naive religious public. 


VERGILIUS FERM 


GREAT THINKERS: THE QuEsT OF LiFE FoR ITs MEANING. By Trumbull G. 
Duvall. New York: Oxford University Press, 1937. Pp. xx+320. $3.00. 


Professor Duvall has here presented, for the nontechnical reader, a lucid 
and dignified account of some of the chief figures in the history of philosophy 
—an account in which emphasis on personality and background of the “great 
thinkers”’ is skilfully combined with solid exposition of their central philosophic 
beliefs. The apportionment of space and stress may appear somewhat unortho- 
dox: from Augustine to Kant, Spinoza is the only philosopher to whom a 
chapter is devoted, and German idealism seems, in contrast, to receive dis- 
proportionately heavy accent. Yet (although the book contains some of the 
dubious generalizations and particular inaccuracies that are perhaps inevitable 
in such a survey) the clarity of its language and the vividness of the individual 
portraits should make this study an unusually efficient ministrant to the need 


it serves. 
MARJORIE GLICKSMAN 
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THE VAISHNAVAS OF GUJARAT: BEING A StuDY IN METHODS OF INVESTIGATION 
oF SociAL PHENOMENA. By N. A. Thoothi. Calcutta & New York: Long- 
mans, Green & Co., Ltd., 1935. Pp. xvi+48o. 

Some considerable acquaintance with Indian culture is necessary for a com- 
plete understanding and appreciation of this study of a particular social struc- 
ture. The primary merit of the work lies in its demonstration of a serious ap- 
plication of the scientific empiric method to the analysis of social phenomena. 
This may appear as the more remarkable coming from an Indian student. An 
overwhelming mass of data is adduced to the point of fatigue; no aspect of the 
life of this people has been neglected by this painstaking analysis. Only a 
student of Indian history and culture is competent to criticize the adequacy of 
the data presented; but the work stands on its own merit as an interesting speci- 


men of methodological experiment in social science. 
GLENN R. NEGLEY 


FURTHER PAPERS ON THE SOCIAL SCIENCES: THEIR RELATION IN THEORY AND 
IN TEACHING. Edited by J. E. Dugdale. London: LePlay House Press, 
1937. Pp. 191. 

The methodological problems presented by the relation and interrelation of 
the social sciences is the particular subject of discussion in these brief papers. 
They represent not specific studies as much as a series of suggestions concerning 
the possibility of relieving conflicts of method, particularly in anthropology and 
psychology. The suggestions from the field of anthropology are neither lucid 
nor illuminating; there is indicated little realization of what the problems of 
method actually are as between the sciences. The essays by Morris Ginsberg 
and Karl Mannheim may be noted as of especial merit. 

GLENN R. NEGLEY 


BIOLOGISCHE TYPEN DES MENSCHEN UND IHR VERHALTNIS ZU RASSE UND 

Wert. By Eduard Ortner. Leipzig: George Thieme, 1937. Pp. 104. 

The subtitle, Zugleich ein Beitrag zur Clauss-schen Rassenpsychologie, indi- 
cates the comprehensive task undertaken by the author in a hundred pages. 
The section dealing with the classification of biological types and races is hardly 
more than an outline of the subject matter. As for the attempt to adjudge the 
correlation of race and aesthetic value, the aesthetician will hardly find here 
either a new suggestion or support for whatever opinion he may already have. 
Some curiosity may be evinced as to the selection of illustrative art material. 


GLENN R. NEGLEY 


RELIGIONE E FILOSOFIA. Milan: Societa Editrice “Vita e pensiero,’”’ 1936. 
Pp. 169. 
A group of papers submitted to the annual meeting of the Italian Philo- 
sophical Society in 1936 is here presented in the form of a supplement to the 
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twenty-eighth volume of the Rivista di filosofia neo-scholastica. Besides a num- 
ber of essays on such general subjects as the relation of metaphysics, ethics, re- 
ligious psychology, or education to revealed religion, the collection includes 
some treatments of more limited topics, such as the principle of causality, or 
the doctrine of analogy in Thomism, or the relation of philosophy to religion in 
the thought of the pre-Socratics and Plato, of Avicenna, of Max Scheler. 


MARJORIE GLICKSMAN 


LA PEDAGOGIA DI ANTONIO ROSMINI E LE SUE BASI FILOSOFICHE. By Mario 
Casotti. Milan: Societa Editrice ‘Vita e pensiero,’’ 1937. Pp. 190. L. 12. 
To the “‘pedagogia del fenomeno”’ otherwise characteristic of the nineteenth 

century, the writer opposes Rosmini’s ‘‘pedagogia dell’ essere,’”’ which seems to 

him an appropriate model for contemporary Christian educational theory. The 

“splendid edifice’ of Rosmini’s thought may be characterized in terms of the 

progress “‘from being conceived in gnoseology and metaphysics to the ‘practical 

recognition’ of being in ethics; from the Ignatian ‘foundation’ in pedagogy, 
which is nothing but the same practical recognition of being applied to educa- 
tion, to the supreme principle of method, which is once more being, this time in 
the order of abstraction and intellectual development; to the principle of ‘passiv- 
ity’ in the ascetic and to the mandatum magnum which completes education in 
the supernatural order, where being is transfigured and God appears, charismat- 


ically, no longer ut ens only, but ut Deus.”’ 
MARJORIE GLICKSMAN 


La VITA COME RICERCA. By Ugo Spirito. Florence: G. C. Sansoni, 1937. Pp. 

236. L. 15. 

It is the problem of philosophy, as Spirito sees it, to discover a road in the 
direction of criticism which will not collapse into myth. He examines and re- 
jects the attempts of Kant, Hegel, positivism, irrationalism, and finally of the 
modified dialectic of historicism to solve this antinomy (traditionally stated in 
terms of ‘“‘becoming/being,” “multiplicity/unity,’”’ ‘‘matter/spirit,” etc.); but 
finds a more adequate solution in the notion of a “life as quest”’ in which the 
least dogmatic of myths, the faith in “quest”’ itself, is substituted for faith 
in a goal already reached. The concept of “‘life as quest”’ is exemplified in a 
science conscious of its tentative character; in an economics whose only norm 
is the search for norms; and in the political theory of the corporate state. 


MARJORIE GLICKSMAN 


It REALIsMO. By Francesco Olgiati and Francesco Orestano. Milan: Societa 
Editrice ‘‘Vita e pensiero,” 1936. Pp. 150. L. 5. 
This is a collection of previously published papers (in Rivista di filosofia 
neo-scholastica, Vols. XXVII and XXVIII) in which, within the context of 
neoscholastic realism, the two authors debate concerning the fundamental 
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tenets of such a realism. The controversy turns on Olgiati’s discernment of 
subjectivistic implications in Orestano’s “‘superrealism’’ or “experimental meta- 
physics.”’ “‘Superrealism”’ is thus called upon to defend its treatment of the rela- 
tion between “‘experience”’ and “‘reality”’ and to indicate its freedom from the 
errors characteristic of phenomenalist and idealist philosophies. 


MARJORIE GLICKSMAN 


CONTRIBUTI ALLA STORIA DELLA FILOSOFIA. By Pietro Borrelli. Alessandria: 

Tipografia Commerciale, 1937. Pp. 140. L. 5. 

This volume contains a set of studies on miscellaneous historical topics. The 
first essay deals with the philosophy of Antisthenes in its relation to the Socratic 
and Sophistic points of view. In the two succeeding essays the Eudemus and 
the Prorepticus of Aristotle are reconstructed and compared with the Phaedo 
and Euthydemus of Plato. It is the thesis of the fourth essay, on Descartes’ 
Traité des passions, that the dilemmatic position of the passions complicates 
gravely the psychophysical problem inherent in Cartesian dualism. In two 
essays on idealism, finally, Professor Borrelli criticizes the treatment of ‘“‘evil’’ 
by Croce and Gentile, and points out some of the transcendentalist consequences 


of T. H. Green’s Prolegomena to Ethics. 
MARJORIE GLICKSMAN 


THE PHILOSOPHY OF RELIGION VS. THE PHILOSOPHY OF SCIENCE. By Albert 
Eagle. Manchester, England: privately printed, 1935; obtainable through 
Simpkins Marshall, Ltd., London. Pp. 352. 5s. net. 


The reader is forewarned that this author is ‘“‘only an amateur dabbling far 
and wide in the immense field of human thought’’; but even as ‘‘dabbling”’ it is 
distasteful, especially in a rancorous attack upon ‘“‘Einsteinism,’’ which is 
characterized in such dispassionate scientific terms as ‘‘dictum,” “‘fetish,”’ 
‘‘preposterous,”’ “‘idiotic,”’ “‘perverse imbecility’—and these represent but one 
short paragraph. 

A single example will serve to indicate the quality of the main argument, 
which is an attempt to redress the argument from design in borrowed scientific 
paraphernalia. The fact that the “‘fertilized germ cell of a higher animal in no 
way contains potentially represented in it, in terms of the nature and configuration 
of the chemical atoms, even the outline design of vertebrate anatomy” (sic), is 
taken as an indication that “orderly growth from infancy to maturity is a dumb- 
founding phenomenon.”’ An analogy explains the mystery: The germ cell is 
likened to a workshop, and the future structure of the cathedral is conceived 
as present only in the Architect’s imagination and work. Excess of liberality in 
the use of italics, capitals, and triple exclamation marks belabors the obvious to 


fatigue. 
It is inevitable that such a self-styled “kind of John the Baptist” should 
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consider it his duty to prophesy the doom of democracy because it lacks an 
effective religion. However, his attitude toward the “poor Russians’”’ who have 
succumbed to Western materialism strikes a final note of true Christian charity. 


GLENN NEGLEY 


INTELLECTUAL REALISM AND CULTURE CHANGE: A PRELIMINARY STUDY OF 
REIFICATION. By James W. Woodard. Hanover, N.H.: Sociological Press, 
1935. Pp. 198. $2.10. 


It is hardly worth the effort of struggling through the verbiage, bombastic 
terminology, and 10-point type of this book to get at the comparatively simple 
thesis that ‘the pristine tendency of the mind is toward reification or intellec- 
tual realism, and that it is only by a process of correction and refinement that 
we approach anything that may be called truth or reality-contactedness.”’ There 
is little informative value in the argument that ‘‘a given conception of reality 
is taken as true unless or until it is called in question.”” What is not thus a 
confusion of the obvious by abstruse language is mere arbitrary statement. It 
may or may not be true that “‘logical thinking and intelligence are by now seen 
to be the opposite of every pristine reificatory tendency”’; it is possible that such 
reificatory tendencies may be the essence, or at least the point of origin, of logi- 
cal thinking. The profound naiveté of psychoanalytic technique makes possible 
the easy classification of the world-views of idealists, realists, natural dualists, 
materialists, nihilists, and agnostics as all representing reifications. The problem 
is not greatly clarified by the author’s contribution: ‘Few arrive at a synthesis 
of an integrated recognition of interdependence.” Neither is the application 
of this analysis to the problems of economics and politics enlightening. The 
solution proposed is that of “‘continuing the individual as the economic unit in 
the individuated and individuating supply and demand process, but socializing 
the over-machinery of production and distribution, thereby humanizing (and 
rendering more responsive to the group welfare) the market place in which 
supply and demand work themselves out.’’ It appears that the putting to- 
gether of a book such as this might be good fun; but reading it is not. 


GLENN NEGLEY 


Four Ways oF PuHILosopHy. By Irwin Edman. New York: Henry Holt & Co., 

1938. Pp. 331. $1.50. 

The substance of this book constituted the Henry Ward Beecher Lectures 
delivered at Amherst College, March, 1936. It is seldom that the occasion of a 
popular lecture series elicits anything more than commonplace remarks, and it 
is still more rare that the content of such a series permits of ready adaptation to 
book presentation. Professor Edman’s book is a noteworthy exception to this 
general principle. While it consists, for the greater part, only of such ideas as are 
well known to every serious-minded student of philosophy and to many who 
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have only a “literary” acquaintance with philosophical subject matter, the au- 
thor has presented and developed these ideas in a sparkling and brilliant manner 
in which the conversational freedom of the lecture platform has been agreeably 
synthesized with the more forbidding and formal style of the written word. 

Philosophy, according to the author, is something which one does, and there 
are many ways of doing it. But among the diverse types of philosophy which are 
disclosed by a study of the history of thought, four emerge as more or less 
perennial. Philosophy as faith believes that the very texture of nature is 
reason, and that mind, value, and spirit are both primary and paramount in the 
universe. Philosophy as social criticism insists that the world should be made 
over in accordance with some plan which, if not more rational, at least is more 
closely in agreement with the dream of a blessed society. Philosophy as mystical 
insight, realizing the ineffectiveness of the more prosaic methods, adopts the 
divine madness of the poet as its stock in trade. Philosophy as nature under- 
stood recognizes that ‘‘to be the mouthpiece of nature, and to describe without 
illusion man’s place in it, is certainly the highest ambition of a philosopher.” 
While the accounts of these four ways of “arriving at conclusions where there 
are no conclusions” are described with a remarkably unbiased pen, nevertheless 
one suspects, before he has read very far, that the author favors the naturalistic 
outlook. Not until the concluding pages, however, does he state his conviction 
that this attitude, “if not the last word in philosophy (where there are no last 
words), is the implicit or unspoken word in all philosophies.” 

Professor Edman has given us four types of philosophy; but he himself illus- 
trates a fifth type, no less enduring. There is a philosophy in what one does with 
philosophies. One may attempt to understand an outlook by the method of 
criticism and analysis; by this approach one loses the appreciation of the whole 
in the effort to see and correct the details of the parts. But one may enter into a 
philosophy in the same way in which a painter enters into the sunset whose 
beauties he is trying to depict, or the musician lives the emotions which he is at- 
tempting to portray; by this approach one gains an insight into a philosophy, 
but his insight is itself an artistic experience. Philosophy itself, as well as nature, 
can be made clear only through the effort of both philosophers and poets. Pro- 
fessor Edman is carrying on the tradition, begun by Plato, of those who believe 
that philosophy is something not to be dissected but to be lived and enjoyed 


and sung about. 
A. CORNELIUS BENJAMIN 


Les RAPPORTS LIMITES DE L’ORDRE ET DU LIBRE ARBITRE DANS L’EVOLUTION DES 
SOCIETES HUMAINES, I: F1GURATION CARTESIENNE DU FAIT SOCIAL. (‘‘Actu- 
alités scientifiques et industrielles.) By Robert Jarry-Guéroult. Paris: 
Hermann & Cie, 1936. Pp. vi+64. Fr. 15. 

This fascicle deals with the application of the Cartesian method to social 
dynamics. The Introduction stresses the importance of the general problem for 
the social sciences and indicates the possibility of its scientific treatment. In the 
text proper a quantitative-vector technique for dealing simultaneously with 
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various sorts of values is introduced, along with a scheme of classification of 
economic species and genera to facilitate its employment. The question of 
society’s freedom to vary any or all of the vector components, or of the fixity 
from era to era of the vector pattern, is deferred until a later volume of the 


series. 
R. S. BRUMBAUGH 
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